
DEPARTMENT OF EMPLOYMENT AND LABOUR

R. DATE:

LABOUR RELATIONS ACT, 1995

BARGAINING COUNCIL FOR THE FAST FOOD, RESTAURANT, CATERING AND

ALLIED TRADES: EXTENSION TO NON -PARTIES OF THE MAIN COLLECTIVE

AGREEMENT

I, THEMBELANI WALTERMADE NXESI, Minister of Employment and Labour, hereby in

terms of section 32(2) of the Labour Relations Act, 1995, declare that the Collective

Agreement which appears in the Schedule hereto, which was concluded in the Bargaining

Council for the Fast Food, Restaurant, Catering and Allied Trades, and is binding in

terms of section 31 of the Labour Relations Act, 1995, on the parties which concluded the

Agreement, shall be binding on the other employers and employees in that Industry with

effect from the second Monday after the date of publication of this notice and for the period

ending 31 August 2026.

-----it.,( vit '
MR T NXESI, MP
MINISTER OF EMPLO
DATE: ì C " / 1_-___) C,- 'J

MENT AND LABOUR
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UMNYANGO WEZEMISEBENZI NEZABASEBENZI

R. USUKU:

UMTHETHO WOBUDLELWANO KWEZABASEBENZI KA-1995

BARGAINING COUNCIL FOR THE FAST FOOD, RESTAURANT, CATERING AND ALLIED

TRADES: UKWELULWA KWESIVUMELWANO SABAQASHI NABASEBENZI ESIYINGQIKITHI,

SELULELWA KILABO ABANGEYONA INGXENYE YESIVUMELWANO

Mina, THEMBELANI WALTERMADE NXESI, uNgqongqoshe Wezemisebenzi NezabaSebenzi,

ngokwesigaba-32(2) soMthetho Wobudlelwano KwezabaSebenzi ka-1995, ngazisa ukuthi

isiVumeiwano sabaqashi nabasebenzi esitholakala kwiSheduli yesiNgisi exhunywe lapha, esenziwa

kuBargaining Council for the Fast Food, Restaurant, Catering and Allied Trades, futhi

ngokwesigaba 31 soMthetho Wobudlelwano kwezabaSebenzi, ka 1995 esibopha labo abasenzayo,

sizobopha bonke abanye abaqashi nabasebenzi kuleyoMboni, kusukela ngoMsombuluko wesibili

emva kosuku lokushicilelwa kwalesiSaziso kuze kube isikhathi esiphela mhlaka 31 kuNcwaba 2026.

TIN NXESI,NMNUMZA E MP
UNGQONGQOS WEZ ISEBENZI NEZABASEBENZI
USUKU: I
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SCHEDULE

BARGAINING COUNCIL FOR THE FAST FOOD. RESTAURANT, CATERING AND AI.I.IEI)
TRADES

MAIN COI.I.FCTIVF. AGREEMENT

Concluded in accordance ti\ ith the provisions of the I.ahour Relations Act. No 66 of 1995, macle and

entered into b and between

CATRA

AND

GUARDIAN EMPLOYERS ORGANISATION (GEO)

( Hereinafter referred to as "the employers" or "the employers' organisations')
of the one part.

AND

SOUTH AFRICAN COMMERCIAL CATERING AND ALLIEZ) AN OR RS UNION
(SACCAWU)

AND

IR)SPITALITY, INDUSTRIALO\ ANI) ALLIE.0 \OI- KI- RS UNION
(111('R \ \\ I )

AND

IIOTEL. LIQUOR, CATERING, COMMERCIAL ANI) ALLIED WORKERS UNION
(HOTELICCA)

AND

DEMOCRATICAL UNION OF SECURITY WORKERS (DUSWO)
AND

FI rl RI (,I S(,I 'I'II AFRICAN \\'O12KI?RS UNION (FOSAWU)
ANI)

FOOD AND ALLIED WORKERS UNION (FAWU)
AND

FEDERAL COUNCIL OF RFr, II. ANI) ALLIED WORKERS (FEI)CRA \W)

(Hereinafter reterred to as the --employees" or "the trade unions" atilt: other part). being the parties to the
Bargaining Council for the Fast Food. Restaurant, Catering and Allied I rades.
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I. SC'OPI': OF APPLICATION

(II The terms of this agreement (as further extended. renewed and amended from time to time). duali
he observed in the l=ast Food. Restaurant. Catering and Allied Trades

(a) By all employers %vho are members of the cmplo }ers' organisations and their employees
and h\ all employees who are members of the trade unions

(b) In the following areas:
(a) The Province of Western Cape
(h) The Province of Eastern Cape
(e) The Province of Northern Cape
(d) The Province of Free State
(e) The Province of Kowa Zulu Natal
(I) The Province of North West. excluding the Magisterial Districts of Brits and

Ru stenhurg
(g) The Province of Mptnnalanga. excluding the Magisterial District of \Vithank
(h) The Limpopo Province. excluding the Magisterial District of Warnibaths. and

The Magisterial Districts of I leidelhcrg. Nigel. Vereeniging.Vanderhijlpark.
Oberholzer. Meverton and Carleton il le.

2. PERIOD OF OPERATION OF AGREEMENT

(I ) 'this arreement shall app to non- parties on a date fixed by the Minister of l inployntent and
Labour to he the effective date from whielt the Agreement shall be extended to become binding on
non -parties and the Agreement shall remain in force for the period ending 31'' August 2026.

(2) This Agreement shall conte into operation for parties on the date of signature, and the Agreement
shall remain in force for the period ending 3I`' August 2026.

(2)

2(A). PROHIBITION OF FUR'T'HER NEGOTIATION

The contents of this Agreement arc actual and not minimum standards for the industry.. No
employer(s). employer(%) organisation( s), emploee(s). or Trade Union(s) may engage in a
.Ii ike't%ork stoppage or l.rkout in put'uance of an improvement or intproy entents to an ternis

and conditions of this Agreement during the currency of titis Agreement.
The provisions contained in this Agreement (as further extended. renewed and amended troua tine
to tinte). shall apply to all employers who are members of the eniplo ers' organisations and their
employees and b all entploces who are members of the trade unions party to this agreement.

3. INDUSTRIAL ACTION

No person bound by the provisions of this Agreement entered into by the parties shall engage in or
participate in a strike or lock -out or any conduct in the furtherance ofa strike or a hock -out in respect
of any matter regulated by this Agreement for its duration.
The forum for negotiation and conclusion of substantive agreements on wages. benefits and other
conditions of employment between the members of the employers' organisations party to this
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Agreement. on the one hand and employees and trade unions on the other hand. shall he the Council

and not at shop floor level.
(3) No trade union or employers' organisation ma) attempt to induce or compel or be induced or

compelled by any natural or juristic person or other organisation. by um form of strike or lock -out,
to negotiate the issues referred to in paragraph I abos c. at an) level other than this Council.

(4) Any inconsistent provisions of collectise procedural agreements between employers and trade
unions and their members shall be regarded by such parties as amended to accommodate the
pros isions of paragraph 2. and 3 ;those and shall not he binding on the parties to the extent that the

pros isions of such agreements conflict ss ith those of paragraph 2 and 3 above.

4. DEFINITIONS
Unless the context otherwise indicates. any expression which is used in this agreement and which is defined
in the Act shall have the same meaning as in the Act and tisr the purpose of this Agreement an employee
shall he deemed to be in that class in which he is svholly or mainly engaged: furthermore unless inconsistent
with the context --
"adoption order" means an adoption order as envisaged in the Children's Act. 20115 (Act No 38 of 2005):
"adoptive parent- has the meaning assigned to it in section I of the Children's Act, 2005(Act No 38 of
2OO ):
"agent" means any person employed b) the Council and appointed in terms of its Constitution and %silo
collects contributions on behalf of the Council or a third part) and who ma) be delegated to investigate a
complaint or carry out an other tasks which ma) he allocated to such person:
"agreement" means this Agreement. and "Collective Agreement' has a corresponding meaning:
"act" means the I arbour Relations Act. 1995 t Act No 66 of 1995) as amended from time to time:
"actual wage" means the wage rate per hour which an employer actually pays an employee in respect of
the ordinary hours of work and "Wage" and "Prescribed Wage" have a corresponding meaning:
"assistant bartender" means an enplo)cc who. under the supervision of a bartender. does the work of a
bartender. but who is not responsible !Or stock in a bar:
"assistant clerk/cashier" means an employee who. under the supervision ofa clerk/cashier. does the work
of-a clerk 'cashier. and has less than one \ ear' s experience:
"assistant manager" means an employee ss Ito is spec if icall) charged h. his employer to assist the manager

in his duties and who art) act on behalf-of the manager in his absence:
"baker" means an employee who prepares, makes and hakes wheaten products. confectionary and who is
responsible for the control of stock:
"bartender" means an emplo.ee who is engaged in supplying liquor to customers over a counter and
receising pa) ment for it. and who is responsible for the balancing of the liquor stock and cash receipts for
the liquor sales:
"bread" without limiting the ordinary meaning of the term. includes buns. rolls. or any similar wheaten,
l' \e t i' ntai /e products.
"Basic Conditions of Employment Act" means the Basic Conditions of Employment Act. 1997 (Act 75
of 1997) as amended:
"café" without limiting the ordinary meaning of the terns. means a business licensed or required to be
licensed. under item 20 "cafe keeper" of the Transvaal Licence Ordinance. 1974 (Ordinance No 19 of 1974
as amended from time to time):
"cashier "" see clerk
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"catering" means the provisions of meals. ready made meals. wheaten products. confectionery and'or

refreshments. alcoholic or non -alcoholic:
"catering assistant" means an employee who: -

(a) prepares food and any one or more of the following: Sandwiches (plain or toasted). fruit
salads. salads. vegetables. hamburgers, hot dogs. waffles, pancakes. pizzas. pies. curry and
rice. common pan foods. grills. Ixapcorn, fish and chips. vetkock and grilled chicken. and -
or assists w ith the preparation of the menu of the establishment:

th ) execute orders. transmits orders and places such items of food mentioned in paragraph (a),

and cold prepared foods. prepared salad dressings. stews. boiled meats and /or vegetables
either on plates or in containers ready for cons evance to the customer. airlines or take
away:

(c ) operates an ice -cream dispenser and /or soda fountain and /or semi -automatic machine:

(d) receives verbal or w ritten orders from customers. waiter. or a w one steward for the
supply handling over to him of bottles of alcoholic or non -alcoholic drinks;

"chef" means an employee in a managerial position who is in position of a chef's certificate and is in charge
of the preparation. presentation and quality of lood, training and supervision of kitchen employees and
stock control:
"chef de partly" means an employee who under the supervision of a management and or sous chef is
responsible to perform the duties of a sous chef allocated to him/her.
"child" means a person w ho is under 18 years of age:
"clerk/cashier" nmeans an employee engaged in any one or more of the following duties:

a) clerical work. i.e. writing. t pine. filing and payroll administrator:
h) operating office equipment. greeting and assisting customers to their tables. checking and

controlling of dining rooms:
e) operating a cash register. and being responsible tier balancing receipts and disbursements:
d) being in charge of stores and responsible fine production control, receiving. storing.

assembling. packing and/or unpacking goods in a store or warehouse, and for the delivery

of such goods:
e) operating a telephone switchboard. but does not include any other class of employee

elsewhere defined in this clause. notwithstanding the fact that clerical work as herein
defined may firm part of such employee's work;

"commission work" means work where an cnnployer and employee have agreed in writing belore the work
commences that the employee will on a regular basis perftwm work on which a commission will be paid:
"commission worker" means a person who agrees in writing with the owner of an establishment to work
odd shifts when required by the owner on which a commission will be paid at the end of each shift_
weeL'ronth. Provided that the commission worker shall not work inure than 36 hours in any week;
"commissioning parent" has the meaning assigned to it in section I of the Children's Act, 2005 (Act No
38 of 2005):
cook" means an employee. who is engaged in preparing. cooking and the presentation of food in an
establishment and who may be responsible fine the organisation of the kitchen and the control of stock in a

kitchen:
"Council" means the Bargaining Council for the Fast Food. Restaurant. Catering and Allied 'I- rades:
"counter assistant" means an employee who serves customers at a counter and takes orders verbally or
telephnnicall ti ho nmay receive payment for the goods sold, but excludes a bartender and assistant

This gazette is also available free online at www.gpwonline.co.za

20    No. 44058	 GOVERNMENT GAZETTE, 8 JANUARY 2021



6

bartender:
"day" means a period of 24 consecutive hours calculated from the time an employee commences work:

"delivery eniplo }ee" means an employee vv ho delivers or collects messages. letters. documents or goods:

"designated agent" means any person appointed by the Minister at the request of the Council in terms of

section 33 of the Act to promote. monitor and enforce compliance with the Agreement:

"dispute" includes an alleged dispute:
"d river" means a person employed to drive a motor 'chicle and includes any time spent on work

connected to the vehicle or the load and all periods during which he is obliged to remain at his post in

readiness to drive:
"emergency work" means -

(a) any work which, owing to untiresecn circumstances such as fire, storms, accident,

epidemic. act of iolence. civil unrest. theft or a breakdown ofa plant. motor vehicles or

machinery. must he done w ithout delay:

(h) any work in connection with the loading or unloading of -

i. toit Iss or vehicles of the South African Iransport Services: or

ii. a %chicle used by a cartage contractor in the lùlfihnent of his contract as such

vv ith the South African Transport Services: or

(e) any work in connection with the provisioning of aircraft:

Id) Any work in connection w ith the guarding of premises or property for security, reasons

during building operations or structural alterations;
"employee" means:

(a) any person excluding an independent contractor and a commission worker. who works for

another person and who receives. or is entitled to receive any remuneration: and

f h) any other person who in any manner assists in carrying on or conducting the business of

an employer. and further includes an employee who is employed by a labour broker or
temporary employment service in the Sector. as defined and "employed" and
"employment" have a meanings corresponding to that of an employee:

"employer" means any person whomsoever who employs or provides work for any person or who

permits such person whomsoever in any manner to assist him /her in the carrying on or conducting ofa
business in the Sector. as defined. and who remunerates or expressly or tacitly undertakes to remunerate
such person: and °employ.. or
-employment" have corresponding meanings:
'estahlishnicnt" means any place in or in connection with which one or more persons arc employed in
the Fast Iixid, Restaurant. Catering and Allied Trade sector and scope and includes clubs. caterers and or

canteens operating for gain:
"exemptions committee" means a committee established to consider applications fir exemption from the

provisions of this Agreement:
"extra -heavy motor vehicle" means a motor vehicle, the gross vehicle mass or the gross combination

mass of which exceeds 16 000kir:
"fixed-term contract" means a contract in writing which stipulates the period of the employment
contract and termination date and does not raise future expectations of continued or further employment:
"functions super% isor" means an employee w ho k personally in charge of and responsible for the
activities at a particular special function:
"general assistant" means an employee engaged in any one or more of the following duties:

This gazette is also available free online at www.gpwonline.co.za

	 STAATSKOERANT, 8 JANUARIE 2021� No. 44058    21



7

a) staking porridge and preparing meals Ibr the exclusive consumption of the employees of

the establishment:
h) packing or wrapping edibles for sale or delivery:
c) assisting w ith the checking of stores under supervision:

d) checking crockery, glassware, napery and other pantry requirements and checking dining

equipment and tables:
e) cleaning premises. machinery. the workplace. scullery'. clothing or any article:

1 cleaning, plucking or cutting rays poultry-. raw fish or rays meat as part of the cleaning
process. cleaning or peeling of fruit and vegetables. cutting of fruit and vegetables and

cutting bread:
g) checking. stacking. moving goods. moving or setting tables. assisting with orders and with

the sere ing of customers:
h) making or maintaining a lire and removing ashes and refuse:
i ) sending. collecting and /or delivering orders off the premises and accepting payment

therefore:
.1) making tea. coffee. cocoa or similar he% erages:

k loading and offloading:
I) repetitive mass- measuring to a set mass-meter:

m ) opening or closing packets. containers or parcels:
n) heat closing ofpolythenc or similar pre -filled containers:
o) gardening. sharpening knives:
p) controlling hygiene:

q) decanting into other containers. except for table rue:

r) guarding premises or other movable or immovable property In day. but excluding a
watchman.

"griller" see catering assistant:
"gross vehicle mass" in relation to a motor vehicle. means the maximum mass of such vehicle and its load
as specified by the manufacturer or. in the absence of such specification. as determined by the registering

authority:
"head cook" means an employee who does the work of a cook and is in charge ofa kitchen where three or
more cooks are employed:
"head waiter/ head wine steward" see receptionist:
"heavy motor vehicle" means a motor vehicle. the gross vehicle mass or gross combination mass of
w high exceeds 9 000kg but does not exceed 16 000kg:
"incapacity" means inability to work owing to ill health or injury:
"independent exemptions board" means a body as referred to in Section 32(3) (e) of the Act:
"kitchen supervisor" means an employee who tall under the direction of the employer /manager or

assistant manager. supervise the work of the employees in an establishment and is in charge of stock:

"lave" includes the common law:
"light motor vehicle" means a motor vehicle. the gross vehicle mass or gross combination mass of which
does not exceed 3 500kg:
"manager" means an employee who is charged by his employer yv ith the overall supervision over.
responsibility for and direction of the activities carried on. in or in connection with that section of the
establishment that has been placed under his authority. and who is directly responsible to the employer.
and further includes the provision of attendance registers to all employees and the daily completion

N Vv)
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thereof as well as of the wage register when so instructed by his employer. Provided that where fewer

than six employees arc employed. this employee shall he deemed to be a supervisor:
-management trainee" means an employee ss ho is employed for a period of I K months in various

departments of an establishment. for the purpose of being trained as a manager:
-meals" without limiting the ordinary meaning of the term includes pies, pastries. pizza. vetkoek.

confectionary. snacks. take away meals. savouries. pastries, shawarmas. pancakes or any edible or

drinkahles lit for human conwmplion:
"medical practitioner" means a person entitled to practice as a medical practitioner in terms of section 17

of the Medical. Dental and Supplementary ilealth tier. ice Professions Act. 1974 (Act No 58 of 1974). as

amended. from time to time;
"medium motor vehicle" means a motor vehicle. the gross vehicle mass or the gross combination mass of
which exceeds ? 500kg but des not exceed') OOOkg:
midwife" means a person registered or enrolled to practise as a midssife in terns of section 16 of the

`using Act 1978 (Act No 50 of 1978). as amended from time to time:
"minister" means the Minister of f ntployment and Labour:
"month" means the period extending from a day in any month up to and including the proceeding day

corresponding numerically to the lira -mentioned day in the Iollowing month. e.g. 7 April to 6 May:
"monthly wage" means an employee's weekly wage multiplied by four and a third:
"motor vehicle" means any self- propelled %chicle with an engine capacity exceeding 200cnt' used for

conveying goods and includes a mechanical horse. a motor es de or a motor tricycle and a tractor:
"new employer" means the owner ofa business newly established in the trade. during the lira I2 months
of its existence in the trade. who at no time employs more than ten employees in the aggregate: Provided

that if the existing business undergoes a change of name or ownership (including a change of directors.
members or partners) while largely retaining the same employees and/or clients. it shall not he regarded as

a new employer;
"night work" means work perfrtrnted after I KIhINI and before 1161((0 the next day:

-ordinary hours of work" means the hours Of work permitted in terms of the Basic Conditions of
t:ntpl.,. merit . \ct. No. 75 of 1007:
"operational requirements" means requirements based on the economic, technological. structural or
similar needs of an employer:
"overtime" means the time that an employee works during a day or a week in excess of ordinary hours of

work:
"part -time driver" means an employee who is ordinarily engaged in work other than driving a motor

. chicle, but % ho on more than two days in any week is engaged in driving a motor \chicle for not more
than three (tours in the aggregate on any such day. and for the purpose of this definition the expression
"driving it motor vehicle" includes all periods of driving and any time spent .while in charge of the
vehicle. on work connected with the \chicle or the load:
"part -tinte employee' means an employee (other than a part -time driver) employed by the establishment

for not more than t) ordinary hours of work in any week:
-premises" includes any land. structure. vehicle or vessel:
"paid holiday" means any day that is a paid public holiday in terms of the Public I Iolidays (Act No. +6

Of 109.11:

"paid leave" means any annual leave. paid sick lease. paid union representative leave or paid fancily

responsibility leave that the employee is entitled to in terms of this agreement:
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"probation" means the period determined in advance by an employer requiring a newly hired employee to

work. to give an employer an opportunity to evaluate the employee's performance and capabilities before

the appointment of the employee is confirmed:
"receptionist /head waiter /head wine steward" means an employee who is engaged in making

reservations in respect of tables. allocating seats and showing customers to their scats and is specifically

charged by the employer or manager with supervisory responsibility over general assistants;
"refreshments" without limiting the ordinary meaning of the term shall include all edibles and
drinkable. lit for human consumption:
"registered scope- see sector:
"remuneration" means any payment in money or in kind. or both in money. and in kind. excluding any
gratuity, gift or (tips) received from a customer for sen ice rendered. made or owing to any person in return

for that person working for any other person, and remunerate has a corresponding meaning:
"sandwich" means one or more slices of fresh or toasted bread. rolls. scones or buns with tilling on or

between such slice or slices:
"secretary" means the General Secretary of the Council and includes any official nominated ordelegated

by the Council to act on behalf of or perform the duties of the Secretary:
"sector" "Fast food. Restaurant. Catering and Allied Industries- means the industries concerned with the

earoom, Restaurant, Catering. Coffee Shop. Pub. I av ern. Roadhouse. Calë. Snack Bar. Fast Food Outlet.

Con%enience Store. Industrial or Commercial Caterer. function Caterer. Contract Caterer. Catering and
associated activities. without in any way limiting the ordinary meaning of the expression and include(s) the
sector or sectors and or establishment(s) in which person( s) carry on the business or in which employers

and employees are associated. for the purposes) of preparing, baking. providing. supplying. serving.
selling. processing. producing meals. These shall include the provision of meals in bulk. edibles and
beverages on any premises. Included would be all operations incidental to or in support of the employers'
enterprise in relation to any of the above- mentioned actin ities and would further include:

(a) All franchisor(s) where such franchisor or their employee(s) are associated for the activities
prescribed above: and

(b) The baking of wheaten products which includes pies. snacks. confectionaries and pizzas
for sale directly to customers for consumption whether on or off the premises where such
products are baked.

Provided further that. for the purposes of this definition. the Ibllowing business activities are specifically
excluded front the ambit thereof':
( I ) Any casino and hotel industry and all activities that is ancillary and incidental to carrying on the

primary acti% ities of such industrie, l'or the purpose of this exclusion. such primary activities are
to be carried on. managed and operated solely and exclusively, by the hotel or casino. as the case
niay be. at which these activities are undertaken and such activities must forni an integral part of

the business and operations ut'the hotel and casino in question.

(2) Any catering facility of whatever nature which is owned managed or operated by sports and
recreation clubs on its own premises acrd s%hieh. in turn. pro% ides food and beverages to its members

and patrons from the premises from which its sports and recreation facilities are undertaken.

( ±) The business conducted by tilling and /or service stations. including ancillary activities forming. part
of the tilling station linked to the convenience store environment inclusnc of the preparing. serving
and selling of food /beverages to customers. but excluding activities of separately registered
establishments whose sole activities relates to the restaurant. tea room and catering environment.

IL
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(4) Any outlet which prepares and sells tìod and hc.crages and is operated as part of a supermarket

undertaking and which. in turn. is owned. managed and operated by the supermarket undertaking

in question and conducted from the premises of such supermarket undertaking.
-security guard" means an employee who is engaged in any one of the toIlow ing duties:

(a) authorised searching of goods, vehicles and persons:

(h) supers ising or controlling one or more watchmen: and

(c) controlling or reporting on the movement of persons or vehicles through check- points or

gates. and who may be required to perform any or all duties prescribed for a .vatehman:

"serve" means to ,end by registered post, telegram. telclax or to deliver by hand:

"small employer" means an employer who does not employ more than ten (I O) employees at any time:

"special function casual employee" means an entployce..ho is employed on hourly or daily basis for not

more than three days in any week: Provided that he/she may work for not more than four dais in any week:

a) in which a public holiday falls:
b) the period between b December and I5 January:

e) during shoos and exhibitions:
d) the Laster weekend:

"special function supervisor" means an employee who supervises stall' at a special function under the

direction of the employer or manager:
"sous chef' means an employee who is responsible tier planning and directing food preparation in the
kitchen. train new chefs. cooks, create the work schedule, make sure all food is of the best quality. making
sure that all kitchen equipment. appliances and cooking instruments are at all times in working order.
making sure that all kitchen staff abide b. the employer's rules and regulations and kitchen duties. stock

control. product supply rotation. menu tasting and to ensure satcty precautions and sanitar. . provisions are

taken as..ell as to ensure a safe and clean working environment.
"supervisor" means an employee who under the direction of the employer. manager or assistant manager
supervises the work of the employees in an establishment:
"surrogate motherhood agreement" has the meaning assigned to it in section I of the Children's Act.
2005 ( Act no 38 of 200:,):
"trade union representati.e" means a trade union representati.e who is entitled to exercise the rights

contemplated in section 14 of the labour Relations Act. 1995:
"uniforms" means an apparel that includes an overall. coat. dress. skirt. blouse. pinafore. cap. apron or
footwear:
"waiter /wine steward" means an employee other than a bartender. clerk'cashicr or counter assistant. who

perlimns any One or more Of the following duties:
a) serving meals and/or refreshments Iw!tether alcoholic or non -alcoholic) to customers at

tables or counters:
b) reeek ins payment for any order taken or executed and being responsible for payment:

e) setting and/or clearing tables:
d) checking and /or controlling dining -room and /or other pantry equipment:

e) filling butter andiorjani dishes and /or cruets. and may make salads:
"wage" means the amount of money paid or payable to an employee in respect of ordinary hours of work

or. if they are shorter. the hours an employee ordinarily works in a day or week, excluding any gratuity.

tips or gifts received from a customer for service rendered:
..watchman" means an employee who is engaged. mostly at night. in any one or more of the following

duties:

kA
i)t
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a) guarding. protecting or patrolling premises, buildings. structures or fixed or movable
proper!):

b) handling dogs in the performance of any or all of the duties referred to in (a):
"week" in relation to an employee. means the period of seven days within which the working week of that

employee fills: and
"workplace" means any place where an employee works.

5. WAGES
Exemptions

Where a small employer or his employee can satisfy the Council that any provisions of the Agreement are

restricting entrepreneurial initiatit e and ' or employment opportunities, such an employer or employee may

apply to the Council for exemption from the specific provisions and the Council may grant such an

exemption.

An employee on probation earns ten percent ( 10%) less than the prescribed hourly wages for a period not

exceeding 3(three) months which should not he less than the hourly wage prescribed by the National

Minimum Wage Act. The hourly wages prescribed pertain to the payment of ordinary hours of work as

prescribed in clause 9. Should statutory legislation reduce these ordinary hours of work the wages will

automatically be reduced proportionately. hearing in mind) the overtime aspect.

(t ) The hourly wage, excluding any gratuity or tips which shall he paid to each employee for the

ordinary hours that the employee works in the area prescribed in sub - clause (5) ( "I. is .et out hereunder

of this clause and no employer shall pay. and no employee shall accept wage, Iowa than the hourly wage

prescribed in this clause. Provided that. if the prescribed hourly wage paid to an employee for ordinary

hours worked is less than the national minimum wage it shall he adjusted to be the saine as determined by

the Minister in schedule I of the National Minimum Wage Act and published in the Government Gazette.

Provided further that the wages so prescribed may be reduced by not more than I O percent by a small

employer as defined in clause 4.

(2) Employees employed in the following areas:

a) The Prot ¡nee of Western ( ape.

h) The Province of Eastern Cape:

c) The Province of Northern Cape:

d) The Province of Free State:

e) The Province of Kwa Zulu Natal:

f) The Province of North West. excluding the Magisterial I )istricts of Brits and Rustenburg:

g) l he Province of Mpumalanga, excluding the Magisterial District of \\ ithank:

h) The I.impopo Prot ince. excluding the Magisterial District of Warntbaths; and

i) The Magisterial Districts of Heidelberg. Nigel. Vereeniging, Vanderbi¡Ipark. Oberholier.

leverton and ('arletonville:

) 'OA
r*-1,
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2(A) Part time Employee
'(A) l'art (tote employee shall be paid in respect ofur(linar. hours of work as prescribed in clans 9. not

less than the ho(Irl> \cage pre'crihctl in soh chitase 5 (2) above for an etttplo e, of the sasse class as the une

in \\ lieh he is emplis ed.
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Annual Bunts
All employ ces other than part time. commission workers and employees earning in excess of the

threshold tt'lause 9(I I ). who are employed by the same employer for a minimum of:

(a) 12 consecutive months. shall receive one week's wages as an annual bonus payable during

December.
(b) 24 consecutisc months or more. shall receive 2 week's wages as an annual bonus payable

during December.

(3) Commission workers:
(I) The owner/management of an establishment and a commission worker may agree in writing that

the commission worker will perf'rn the duties ofa waiter ifand when so required by the owner on

which commission will he paid at the end of each shifì'week /month.

(2) The owner/management shall pay a commission worker the rates applicable for commission work

as agreed: Pros ided that if during any calculation period, the commission worker does not earn an

amount equivalent to at least the prescribed minimum wage for waiters. excluding any gratuity or

tips. the owner shall pa) the commission worker not less than the applicable minimum %age as

prescribed for waiters tir the hours that the commission worker worked.

(3) Commission workers to receive a funeral benefit. with both parties contributing in equal portions

to the monthly contribution in the amount of R12-50 each.

(4) Commission ssorkers working a minimum of 130 hours per month and for a minimum period of 2

years and longer with the sane employer. shall he eligible to join the Momentum "Funds At Work
Umbrella Pros ideut Fund ".

(5) An agreement to pertòrm commission %York in terns of this clause shall he concluded hctire the

%cork commences and shall include-
(a ) the commission worker's rate of commission:
(b) the basis for calculating commission:
(c) the period over which the payment is calculated. ihielt period may not he longer ili :u, one

month:

(d) %hen the employer shalt pay the commission to the employee. which commission may not
be paid more than seven days aller the end of the period in which the commission was
earned; and

(e) the type. description. number. quantity. margin. profit or orders (individual, weekly.

monthly or others% i,e) for which the employer is entitled to earn commission.

(6) flue employer shall supply the employee with a copy of the agreement to pertirm commission

work.
(7) The commission worker may apply iòr full time employment as a waiter. if a vacancy exists within

the establishment fòr a wailer and the commission worker qualities for the positionof waiter.

(8) An employer who intends to cancel or amend the agreement in operation relating to commission

work. or the rates applicable thereunder. shall give the efI cted employee not less than four weeks'

notice of such intention.

4. Calculation of w ages
(I) I he wage of an employee is calculated by reference to the employee's ordinary hours of work.

(2) For the purposes of any calculation in terms of this agreement-

This gazette is also available free online at www.gpwonline.co.za

28    No. 44058	 GOVERNMENT GAZETTE, 8 JANUARY 2021



14

a) the hourly wage of a worker is obtained by
i. dividing the weekly wage by Inc ordinary number ol'hours worked in a week:

1.1) the daily wage 01 :iii emplo'cc is obtained by
i. multipliing the hourly wage by the number of ordinary hours worked in a day: or

ii. diN iding the weekly wage by the number of days worked in a week.

c) the weekly wage of an employee is obtained by -
i. multiplying the hourly wage by the number of ordinary hours worked in a day

multiplied h. the number or s worked in a week: or

ii. multiplying the daily wage by the number or days worked in a week: or

iii. dividing the monthly wage by four and one -third.

d) the monthly wage gran employee is obtained by multiply ing the weekly wage by lour and

a third.

5. Reduction of wages
An employer shall not reduce the wages of an employee who at the time this Agreement comes into
operation or at any time thereafter, is paid a wage at a rate higher Ilan the hourly rate prescribed for his

grade in this Agreement. as long as he continues to work for the saine employer. Provided that where a

weekly - paid employee has been given one week's notice, or a monthly paid employee two weeks'

notice, of a change of conditions of employment and such employee agrees in writing to accept a transfer

to a grade ofwork which a lower hourly wage is prescribed. this provision shall not apply

6. l'.11 Nir:NT OF RI::11UN1:It:1'fION

(1) An etployer nuts( pay an employee -
ta) in South Atiican current:.
(b) daily, weekly. fortnightly or monthly and
e) in cash. by G.F.T., by cheque or by direct deposit into an account designated by the

employee.
I -_') Amy pay went in cash or ht cheque must be given to each employee

(a) at the workplace:
(h) during the employee's working hours: and in a scaled envelope which becomes the property

of the employee.
(3) An employer rust pay an emplo)cc on the normal pat clay agreed to in writing by the employee-
(4) If an employee is required to work less than four hours in an) day the employee shall he paid for

four hours.

(2) Information concerning pay
I ) On every pay day. the employer must give the employee a statement showing -

(a) the employer's name and address:
(b) the employee's name and occupation:
(c) the Ikriod in respect of which payment is made:
(d) the employee's wage rate and overtime rate:
(e) the number of ordinary hours worked by an employee during that period:
(i) the number of overtime hours worked by the employee during that period:
(g) the number of hours worked he the employee on a paid holiday or on a Sunday:
(h) the employee's wage:
(i) details of any other pay arising out of the employee's employment:
(g) detail, of any deductions made:

--r' ti l`
1 -
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(k) the employer's registration number yy ith the t nemployment Insurance Fund and the
employer's contribution to the Fund: and

(I h the actual amount paid to the employee.
(2) An employer must stain a copy or record of each statement for three years.

3. Deductions and other acts concerning remuneration
(I ) \n employer may not make any deduction from an employee's remuneration unless -

(a ) subject to sub clause 6(3) the employee in writing agrees to the deduction in respect of a

debt specified in the agreement: or
(h) the deduction is required or permitted in ternis of a law. collective agreement. court order

or arbitration award.
(2) A deduction in ternis of sub clause 6(3)( I )(a) may he made to reimburse an employer for loss or

damage only if-
(a) the loss or damage occurred in the course of employment and was due to the fault of the

employee:
(h) the employer has followed a fair procedure and has given the employee a reasonable

opportunity to show why the deductions should not be made:
(c) the total amount of the debt does not exceed the actual amount of the loss or damage: and

(d) the total deductions from the employee's remuneration in ternis of this sub clause do not

exceed one -quarter of the employee's remuneration in money.
(31 A deduction in terms of sub clause 6(3)(I )(a t in respect of any goods purchased by the employee

must specify the nature and quantity ol'the goods.
(4) An employer who deducts an amount from an employee's remuneration in ternis of sub clause

6(3)(I ) for payment to another person most pay the amount to the person in accordance with the
time period and other requirements specified in the agreement. law. court order or arbitration award.

(: 1 An employer may not require or permit an employ ce to -
(a) repay any remuneration except for overpayments previously made by the employer

resulting from an error in calculating the employee's remuneration: or
(b) acknoyy ledge receipt (Wain amount greater than the remuneration actually received.
(c) pay the employer or any other person in respect of -

(i) the employment or training of the employee:
I ii) the supply of any work equipment tools: or
(iii) the supply of any work clothing.

(6) An employer n uy not require an employee to purchase an goods from the employer or from any
person. shop or other business nominated by the employer.

(7) An employer may not levy a fine against an employee.

7. UNIFORMS

(I ) A employer shall supply and maintain free of charge any uniform. overall. %.ashahle coat. cap or
apron that by any law he is compelled to provide for his employee and any such uniform. overall.
washable coat. cap or apron shall remain the property of' the employer.

(2) An employer may require an employee to pay a deposit towards wearing apparel.'fhis deposit shall
he refunded out the apparel being returned in reasonable condition, less fair wear and tear.

(3) An employer may agree %vith an employee that the employee shall clean his wearing apparel in his
or her on time. life which the employer shall pay the employee R 1 7.50 per week. phis amount

shall not he payable when the employee is off work.
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N. NN RITTEN PARTICULARS OF EMPLOYMENT

I. I) An employer must supply an employee, when the employee commences work. w ith the following
particulars in writing
(a) the full name and address of the employer:

(b) the naine and occupation of the employ cc. or a brief description of the work for which the
employee is employed:

(c) the place of work, and where the employee is required or permitted to work at various
places. an indication of this.

(d) the date on which employment tx:gan;
(e) the employee's ordinary hours of work and days of work:

to the employee's wage or the rate and method of payment:
(g) the rate of pay for overtime work:
(h) any other cash payments that the employee is entitled to:
(i) any food or accommodation that the employee is entitled to and the value of the food or

accommodation:
(i) any other payment in kind received h) the employee:
(k) how frequently wages will be paid:
(I) any deductions to be made from the employee's wages:
(lit) the leave to which the employee is entitled to: and
(n) the period of notice required to terminate employment. or if' employment is for a specific

period. the date when employ litent is to terminate.
(2) Ilan employee is not able to understand the written particulars. the employer must ensure that they

are explained to the employee in a language and in a manner that the employee understands.
(3) 'the employer must revise the written particulars if there is any change in the employee's terms of

employment.
(4) An employer must retain a cop) of the written particulars of employment while the employee is

employed and for three years thereafter.

9. HOURS OF WORK, OV1-:127'IME AM) PAYMENT FOR ONI'121'IMf'

(1) Ordinary hours of work:
(I ) An employer ntay not require or permit an employee to work more ordinary hours than -

(a) 45 hours in any week: and
(h) nine hours on any day lithe employee works for live days or less in a week: of
(c) eight hours in am day itthe employee works for more than Iive days in any week.

(2) Overtime:
(I 1 An employer may not require or permit an employee -

ta) to work overtime inure than four hours on any day: or
(b) IO hours in any week:

(2) An employer shall be entitled to require an employee to work overtime on any day except on the
employee's day off. and such overtime shall not exceed four hours per day and ten hours per week.

(3) Payment of overtime:

1?\(\1

---p
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(I ) An employer must pa) an employee one and one-hall times the employee's wage for overtime

worked.

(2) Despite sub clause 9(3)(I ). the employer may

(a) pay an employee not less than the employee's ordinary wage for overtime worked and grant

the employee at least 30 minutes' time off on full pay for even hour of overtime worked:

or
(h) grant an employee at least 9(1 minutes paid time off tòr each hour of overtime worked.

(3) An employer must grant an employee paid time off in terns of sub clause 9(3)(2) within one month

of the employee becoming entitled to it.
(4) An agreement in writing may increase the period contemplated by sub clause 9(3)(3) to twelve

months.

(4) Compressed working week
( I ) An agreement in writing may require or permit an employee to work up to twclyc hours in a day.

inclusive attic meal intervals required in terms of'sub clause 9(8) w ithout reeciy mg of ertinw pay.

(2) An employer in terms of sub clause 9(4)(1) may not require or permit an employee to work --

(a) more than 45 ordinary hours of work in any week:

(b) more than 10 hours' overtime in any week: or
(e) on more than Lice days in any week.

(5) Averaging of hours of work
(I ) Despite clause 9( I ) and 9(2 ). the ordinary hours of work and overtime of an employee may be

averaged over a period of up to four months.

(2) An employer may not permit an employee who is bound by a written agreement in ternis of sub

clause 9(5)( ) to work more than
(a) an average of 45 ordinary hours of work in a week over the agreed period:

(b) an average of 5 hours overtime in a week over the agreed period.

(6) Work on Sundays
(I ) An employer Hurst pay an employee who works on a Sunday at double the employee's wage for

each hour worked. unless the employee ordinarily works on a Sunday. in which ease the employer

must pay the employee at one and one -half times the employee's wage for each hour worked.

(2) If the payment calculated in terms of sub clause 9(6)( ) is less than the employee's daily wage. the

employer must pay the employee. for the time worked on that Sunday.. the employee's daily.

wage.

(3) Despite sub clause 9(6)( ) and 9(6)(2 ). an employer may grant an employee w ho works on a Sunday

paid tinte off equivalent to the difference in value between the pay received by the employee tbr

working on the Sunday and the pay that the employee is entitled to in terms of sub- clauses 9(6t( I

and 9(6)(2).
(4) Any tinte worked on a Sunday by an employee who does not ordinarily work on a Sunday is not

taken into account in calculating the ordinary hours of work of the employee in terms of clause 9.

(5) If a shift worked by an employee falls on a Sunday and another day. the whole shift is deemed to

have been worked on the Sunday. unless the greater portion of the shift was worked on the other

day. in which case the whole shift is deemed to have been worked on the other day.
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(6) (a) An employer must ;gram paid time off in terms of sub clause 9(6)(3) w ithin one month of
the employee becoming entitled to it.

(b) An agreement in writing may increase the period contemplated by paragraph 6(a) to 12
months.

(7) Night work
(1) An employer who requires an employee. other than a commission worker to perfbrn night

work, shall pay such an employee an amount of 141.00 per hour as a shift allowance. in addition to
the employees salary for the hours worked between 18h00 and 06h00 or grant the employee at
least 10 minutes time off on full pay. for ever} hour worked at the end of each week.

(2) Provisions of transport for night workers:
t a t An employer w ho requires an employee. other than a commission worker and a part time

worker to work after 22h30 shall pay such an employee One hundred and Fifty Rand
(RI50.00) per month as a "Late Night Allowance- provided that if an employer daily
provides tree transport home for late night workers. he shall not he required to pay late
night allowance to those employees.

(3) An employer who required an employee to perform work in an environment with hazardous

substances on a regular basis alier 23h00 and bcfi +re 06h00 the next day must -

(a) inform the employee in writing. or orally if the employee is not able to understand a written
communication. in a language that the employee reasonably understands -
(i) of any health and safety hazards associated with the work that the employee is

required to perform: and
(ii) of the employee's right to undergo a medical examination in ternis of paragraph

( b)

(h) at the request of the employee. enable the employee to undergo a medical examination. for

the account of the employer. concerting those hazards
(i) before the employee starts. or within a reasonable period of the employee starting

such work:
(ii) at appropriate inter als while the employee continues to perform such work: and

(e) transfer the employee to suitable day work w ithin a reasonable tinte if-
(i) the employee suffers from a health condition associated with the performance of night

work: and
(ii) it is practicable for the employer to do so.

(4) Sub clause 9(7)(3) applies to an employee who works after 23h00 and before (16h00 at least live
times per month or 50 titres per year.

(8) Meal intervals
(1) An employer must give an employee who works continuously for more than five hours a meal

interval of at least one continuous hour.
(2) During a meal interval. an employee may he required or permitted to perform only duties that

cannot be left unattended and cannot be performed by another employee.

(3) an employee mast he paid -
(a) for a steal inter al in which the employee is required to be available fir work:
( b) for any portion of a steal interval that is in excess of 75 minutes. unless the employee lives

on the premises at which the workplace is situated.
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(4) For the purpose of sub clause 9(8)(11. work is continuous unless it is interrupted by a meal inlet-Yid

of at least 60 minutes.
(5) An agreement in writing may

(a) reduce the areal interval to not less than 30 minutes:

(h) dispense with a meal interval for an employee who works fewer than six hours on a day.

(9)
(1)

Daily ind weekly rest period:
An employer must grant an employee
(a) a daffy rest period of at (cast twelve consecutive hours between ending work and starting

work the next day :

(b) weekly rest period Of at least thirty -six consecutive hours which, unless otherwise agreed.
must include Sunday.

(2) A daily rest period in terns of sub clause 9(9)(I)(a) may. by written agreement. be reduced to 10

hours for an employee
(a) whom lives where the workplace is situated: and

(h) whose meal interval lasts for at least three hours.
(3) Despite sub clause')( I )(h). an agreement in writing may provide liar a rest period of at least sixty

consecutive hotus e cry second week.

(10) Number of working days
(I ) An employer .hall not require or permit an employee to work more than six days per week winch

includes Sunday. unless it is his day off.

(II) Faring's threshold
(1) All employees earning in excess of the threshold determined by the ixtiuistcr of Employment and

Labour in terms of section 6(3) otthe Basic Conditions of Employment Act. 1997 are excluded
from the provisions of this clause.

10. PUBLIC HOLIDAYS

(I) In accordance w ith this Agreement an employer may require an employee to work on a public
holiday.

(2) If a public holiday falls on a day on which an employee would ordinarily work. an employer must
pay --

(a) an employee who does not work on the public holiday. at least the wage that the employee

would ordinarily received for work on that day:
(h) an employee who does work on the public Holiday at least double the employee's daily

w age.

(3) if an employee works on a public holiday, on which the employee would not ordinarily work. the
employer must pay the empli,y an amount equal to -
(a) the employee's daily wage, plus
(h) the employee's hourly wage for each hour worked on the public holiday.

(4) An employer must pay an employee for a public holiday on the employee's normal pay day.
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If a shift worked by an employee Falls on a public holiday and another day. the whole shift is
deemed to have been worked on the public holida). but if the greater portion of the shift was worked
on the other day, the whole shift is deemed to lime been worked on the other day.
In accordance with section 2(2) of the Public I Iolidays Act, Act 1994 the parties may exchange a
public holiday for any other day.

1 I. ANNUAL LEAVE

( I ) An employer must grant an employee --
(a) at least three weeks (2 1 consecutive days) leave on full pay in respect of each 12 months

of employment (the annual leave cycle) ;or
(b) by agreement. at least one day of annual leave on full pay for every 17 days on which the

employee worked or was entitled to he paid: or
(cl by agreement. one hour of annual leave on lull pay for every 17 hours on which the

employee worked or was entitled to be paid.
(2) An employer must grant an employee an additional day of paid leave if a public holiday falls on a

day during an employee's annual Iea%e on which the employee would otherwise have worked.
(3) An employer may reduce an employee's entitlement to annual leave by the number of days of

occasional leave on full pay granted to the employee at the employee's request in that annual leave
cycle.

(4) An employer must grant -
(a) the annual leave not later than six months alter the end of the annual leave cycle in which

leave was earned;
(b) the leave earned in one year over a continuous period. if requested by the employee.
Annual leave must he taken --
(a) in accordance with an agreement between the employer and the employee; or
(h) if there is no atgreement in tears of paragraph (a). at a time determined by the employer in

accordance with sub clause -I.
(6) An employer may not require or permit an employee to take annual leave during: -

(a) any other period of lease to which the employee is entitled to in terms of this Agreement:
or

(h) any period of notice of termination of employment.
(7) An employer nay not require or permit an entplo.ce to work for the employer during any period

of anmtial lea. e.
(8) An employer may not pay an employer instead of granting paid leave in teens of this clause except

on termination ofemployntent in terms of clause 16.
(9) An employer nuist pay an employee leave pay at least equivalent to the remuneration the employee

would lane ieCeincd for working for a period equal to the period of Ieavc. calculated at the
employee's wage immediately hetore the heginnine of the period of leave.

(I0) An employer must pay an employee leave pay before the beginning of the period of leave or. by
agreement. on the employer's usual pa. day.

(5)
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12. SICK LEAVE

(I ) For the purpose of this clause "sick leave cycle' means the period of 36 months employment With
the same employer immediately tbllow ing:
(a) when the employee commenced work: or
(b) the end of the employee's prior sick leave evelc.

(2) During every sick leave cycle. the employee is entitled to an amount of paid sick lease equal to the
number of days the employ cc would normally work during a period of six weeks.

(3) Despite sub clause 12(2). during the first six months of work, the employee is entitled to one day's
sick leave for every 26 days worked.

(4) An employer may. during the employee's first tea\e cycle. reduce the employee's entitlement to
sick leave in terms of soh clause 12(2) by the number oÌ days sick leave taken in terms of sub
clause 12(3).

(5) Where an employer. at the request of the employee. pays fees for an employee's hospital or medical
treatment. the tees paid may be set off against the employee's pay.

(6) An employer is not required to pay the employee in terms of Ibis clause iÌ the employee has been
absent tom work for more than two consecutive days or on more than two occasions during an
eight -week period and, on request by the employer. does not produce a medical certificate stating
that the employee was unable to work for the duration of the employee's absence on account of
sickness or injury.

(7) The medical certificate in terms of sub clause 12(6) must he issued and signed by a medical
practitioner or uny other person who is certified to diagnose and treat patients and who is registered
w ith a professional council established by an Act of Parliament.

(8) If it is not reasonably practicable for an employee who lives on the employer's premises to obtain
a medical certificate. the employer may not withhold payment in ternis of sub clause 12(6) unless
the employer provides reasonable assistance to the employee to obtain the certificate.

13. FAMILY RESPONSIBILITY LEAVE

(1) This clause applies to an employee-
(a ) who has been employed by an employer for longer than four months: and
(b) who works at least five days a week Iirr that employer.

(2) An employer must grant an employee, during each 12 months of employ ment. at the request of the
employee. three da.s paid leave. which the employee is entitled to take -

(a) when the employee's child is sick: or
(b) in the event of the death of

(i) the employee's spouse or lile partner: or
(ii) the employee's parent. adoptive parent, grandparent. child. adopted child.

grandchildren or sibling.
(3) An employee may take family responsibility leave in respect of the whole or part of the day.
(4) Subject to sub clause 13(' )_ an employer must pay an employee for a days family responsibility

leave-

(a) the wage the employee would normally have received for work on that day: and
(b) on the employee's usual pay day
(5) Refire paying an employee for lea yc in terms of this clause. an entploYer may require reasonable

proofofan event contemplated in sub clause 1 3(2) for which the leave was required.

Nj
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(6) An employee's unused entitlement to leave in terms of this clause lapses at the end of the annual
leave cycle in which it accrues.

14. MATERNITY LEAVE

(t ) , \n employee is entitled to at least four consecutive month's maternity leave.
(2) An employee may commence maternity leave -

(a) at any time from four weeks before the expected date of birth. unless otherwise agreed: or
(b) on a date from which a medical practitioner or a midwife certifies that it is necessary for

the employee's health or that of her unborn child.
(3) An employee may not work for six weeks after the birth of her child. unless a medical practitioner

or midwife certifies that she is tit to do so.
(4) An employee who has a miscarriage during the third trimester of pregnancy or hears a stillborn

child is entitled to maternity leave for six weeks alter the miscarriage or stillbirth whether or not
the employee had c immenced maternity leave :rr the time of the miscarriage or stillbirth.

(5) An employee must notify an employer in \%ritinL. unless she is tillable to do so. of the dale on which
the employee intends to -
(a) commence maternity leave: and
(h) return to work alter maternity leave.

(6) Notification in ternis of sub clause I4(5) must he given -
(a) ut least four weeks before the employee intends to commence maternity leave:
(b) if it is not reasonably practicable to do so. as soon as it is reasonably practicable.

(7) No employer may require or permit a pregnant employee or an employee who is nursing her child
to perform work that is hazardous to her health or the health of her unborn child, including operating
dangerous machinery or handling and /or using spray chemicals.

(8) During an employee's pregnancy. and for a period of six months after the birth of her child. her
employer must offer her suitable. alternati%e employment on terms and conditions that arc no less
favorable than her ordinary ternis and conditions of employ ntent if:
(a) the employee is required to perform night work or her work poses a danger to her health

or safety or that of' her unborn child: and
(h) it is practicable for the employ er to do so.

14A PARENTAL LEAVE

(I ) An employee. who is a parent of a child is entitled to at least ten consecutive day's unpaid parental
leave.

(2) An employee may commence parental leave on
(a) the day that the employee's child is born: or
(h) the date

(i) that the adoption order is granted. or
(ii) that the child is placed in the care of a prospective adoptive parent by a competent court,

pending the finalisation of an adoption order in respect of that child, whichever date
occurs first.

An employee must notify an employer in writing. unless the employee is unable to do so. of the
date on which the employee intends to
(a) commence parental leave. and
(h) return to work after parental leave

(4) Notification is terms sub clause (3) must he given --
(a) at Ica,a one month before the --

t i r employee's child is expected to he horn: or
{ ii) date referred to in sub clause 2(h): or

(3 )

This gazette is also available free online at www.gpwonline.co.za

	 STAATSKOERANT, 8 JANUARIE 2021� No. 44058    37



23

(h) if it is not reasonahl) practicable to do so. as soon as is rcasonabl) practicable.
(5) The payment of parental benefits a ill he determined by the Minister. subject to the provisions of

the l Inenìplo) nient Insurance Act. 201) I (Act No. 63 of 2001).

1413 ADOPTION LEAVE

(I ) An employee. who is an adoptive parent of a child v% ho k helm% the age of two. is subject to sub
clause (6). entitled to -
(a) unpaid adoption leave of at least ten Weeks conseculkel : or
(h) the parental Icare referred to in clause I-IA.

(2) An employee may commence adoption leave on the date -
(a) that the adoption order is granted: or
(h) that a child is placed in the care of a prospective adoptive parent b) a competent court.

pending the finalisation of an adoption order in respect of that child. whichever date occurs
first.

(i) An employee must notify an employ in riting, unless the employee is unable to do so, of the
date on which the employee intend r,, -
(a) commence adoption leave: ;aid
(h) return to work after adoption leave

(4) Notification in terms of sub clause (3) must be given -
(a) at least one month before the date referred to in sub clause (2); or
(h) if it is not reasonabl) practicable to do so. as soon as is reasonably practicable.

(5) I1. an adoption order is made in respect of two adoptive parents. one of the adoptive parents ma)
apply for adoption leave and the other adoptive parent ma) apply for a parental leave referred to in
clause 14A. provided that the selection ofchoice must he exercised at the option of the two adoptive
parents.

(6) If a competent court orders that a child is placed in the care of two prospective adoptive parents,
pending the finalisation of an adoption order in respect of that child. one of the prospective adoptive
parents nia) apply fì'r adoption leave and the other prospective adoptive parent may apply for the
parental Iea%e referred to in clause I 4A: Provided that the selection of choice must he exercised at
the option of the two prospective adoptive parents.

(7) The payment of adoption benefits will be determined h) the Minster. subject to the provision of the
t nemplo) nient Insurance Act. 2001 ( Act No. 63 of 20(11 ).

14(' COMMISSIONING PARENTAL LEAVE

(1) An employee. who is a commissioning parent in a surrogate motherhood agreement is. subject to
sub clause (6). entitled to -
(a) unpaid commissioning parental leave of at least ten weeks consecinive: or
(h) the parental leave referred to in clause I-IA.

(2) An employee may commence commissioning parental leave on the date a child is horn as a result
of a surrogate motherhood agreement.

(31 An emploce must notif an entplo)er in writing. unless the employee is unable to do so. of the
date on which the employee intends to
(a) commence commissioning parental leave: and
(h) return to work after commissioning parental lase

(4) Notification in terms of sub clause (3) must be given
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(a) at least one month before a child is expected to he horn as a result ofa surrogate motherhood
agreement: or

(h) if it k not reasonably practicable to do so. as soon as is reasonably practicable.
(5) If a surrogate motherhood agreement has two commissioning parents. one of the commissioning

parents may apply for commissioning parental leave and the other commissioning parent may apply
for the parental leave referred to in clause I 4A. Provided that the selection of choice must be
exercised at the option of the two commissioning parents.

(6) The payment of commissioning parental hcnetits w ill be determined by the Minister, subject to the
provisions of the 17ncmploywent Insurance Act. 2001 (Act No. 63 of 2001).

15. PROfIIHI /'ION OF CHILD LABOUR ANI) FORCED I.Alt(WR

(I ) No person may employ a child -
(a) who is tinder 15 years of age: or
(b) who is under the minimum school leaving age in tears of any law. if this is 15 or older.

(2) No person may, employ a child in employment
(a) that is inappropriate 1ùr a person of that age:
(b) that places at risk the child's well- hang. education. physical or mental health. or

spiritual. moral or social development.
(3) An employ er musi maintain for three years. a record of the name. date of birth and address ofeven_

employee under the age of 18 years employed by them.
(4) Subject to the Constitution of the Republic of South .Africa. all forced labour is prohibited.
(5) No person may. for his/her own benefit or for the benefit of someone else cause. demand or impose

forced labour in contravention of sub clause 15(4).
(6) A person who employs a child in contravention of sub clause 1 5( I ) and 15(2) or engages in any

form of forced labour in contravention of subclasses 15(4) and I5(5) commits an offence in terms
of sections 46 and 48 of the I3asic Conditions of Employment Act respectively_ read with section
93 of that Act.

16. TERMINATION OF EMPLOYMENT

A. Notice of termination of employment
(I ) A contract of employ ment terminable at the instance of a party to the contract may be terminated

only on notice of not less that
(a) one week if the employee has been employed for six months or les.:
(h) two weeks if the employee has been employed for navre than six months, hut not more than

one year.
(c) three weeks. if the employee has been employed for one year or more.
The employer and employee may agree to a longer notice period. but the agreement may not require
or permit an employee to give a period of notice longer than that required of the employer.
Notice of termination of contract of employment must he given in writing except when it is given
by an iIIiterate employee.

If an employee who receiycd notice of termination is not able to understand it. the notice must he
explained orally by. or on behalf oil the employer to the employee in an official language the
employee rea.. arable understand..

Notice of termination ofa contract of employment given by an employer mist
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a. not he given during any period of leave to which the employee is entitled to in terms of this
determination.

h not run concurrently with any period of leave to w hielt the employee is entitled to in terms
of this determination. except sick leas.

(6) Nothing_ in this clause affects the right -
(a) of a dismissed employee to dispute the lawfulness or fairness of the dismissal in terms of

Chapter VIII tit' the I .ahour Relations Act. 1995. or any other law: and
(h) of an employer- or an employe to terminate a contract of employment with or without

notice for any cause recognized by law.

B. Payment instead of notice
( I ) Instead of i. Mg an employee notice in terms of this clause. an employer may pay the employee

the wages the employee would have received. ifthc employee had worked during the notice period.
(2) If an employee gives notice of termination of employment. and the employer waives any part of

the notice. the employer must pay the wages referred to in sub clause 16( I ). unless the employer
and the employ ce agree otherwise.

C. Payments on termination
(I ) On termination of employ m men t, an employer most pay an employee all monies due to the employee

including
(a) any remuneration that has not been puid.
(h) any paid time oli'that the employee is entitled to in terms of clause 9(3) or 9(6) that the

employ cc has not taken:
(c) remuneration calculated in accordance with clause 11(9) for any period of'annual !caw due

in terms of clause I I(I ) that the employee has not taken: and
(d) if the employee has been in employment longer than tour months. in respect of the

employee's annual leave entitlement during an incomplete annual leave cycle as defined in
sub clause 11(1 1 -

(i) one day's remuneration in respect ofever' I7 days on which the employee worked
or was entitled to he paid: or

(ii) remuneration calculated on any basis that is at least as fits ourable to the employee
as that calculated in terms of subparagraph (i).

D. Severance pay
(I ) An employer must pay an employee who is dismissed for reasons based on the employer's

operational requirements. severance pay equal to one week's remuneration for each completed year
of continuous service with that employer.

(2) An employee who unreasonably refuses to accept the employer's ofkr of alternative employment
with that employer or any other employer is not entitled to severance pay in terms of sub clause
I6(t))(2).The payment of severance pay in compliance y%ith this clause does not atTect an
employee's right to any other amount payable according to law.

(3) If there isa dispute only about the entitlement to severance pay in ternis of this clause. the employee
may refer the dispute in writing to the Council for con -arh proceedings.

(4) The Council must attempt to resolve the dispute through conciliation and if the disputes remain
unresolved, the employee refer it to arbitration.
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17. CERTIFICATE OE SERVICE

( I) (fn termination ol-employment. an employee is entitled to a certificate of service stating

(a) the employee's full name:
(b) the name and address of the employer:
(c) the date of commencement and date of termination of employment:
(d) the title of the job or brief description of the work For whirl the employee was employed

at the date of termination:
(e) any relevant training received by the employee:
(f) the pay at date of termination; and
(g) if the employee so request;. the reason for termination of employment.

18. RECORDS TO BE MAINTAINED

(1 ) Every employer must keep a register in the firm set out in Annesure D for all employees working
for that employer. I he register must be kept on the premises where the entpluyee works.

(2) An employer will keep a register in the form specified in Annexure ti that must he signed by a
commission worker when he starts ítnd finishes work on each Clay that he is employed.

(3) A schedule such as that set out in Annexure (i w ill he posted by the employer nut less than seven
days bethre the employee starts his/her weekly shifts and or commences work in a place easily
accessible to the employees giving particulars of the daily shifts to he worked by the employees.

t t ) A record in terms of this clause must he kept by the employer for a period of three years from the
date of the last entry in the record.

10. REGISTRATION OF F.MP1.(11'I:RS AND EMPLOYEES

( 1 ) EN cry employ cl must w ithin thirty day s of falling within the registered scope of the Council register
with the Council by submitting an application in the form of Annexure C.

(2) An employer must notify the council within thirty days of -
(a) any change in the particulars of -the employer;
(h) sequestration of the employer's estate:
(e) liquidation of the company:
(d) change of ownership; or
(e) cessation of business act iyit

The council must. by the r "r' of any month furnish -
(a) the employers' organisations. with details of employers registered with the Council in the

preceding month.
(b) the trade unions. w illy a list of employ ces eligible for membership or who have deregistered

as members.

(3)

20. PAYMENT OF CONTRIBUTIONS TO BENEFIT FUNDS

I ) I-or the purposes of this clause. a benefit fluid is a pension. provident. retirement. medical aid or
similar fund.

(2) : \n employer that deducts from an employ cc's remuneration any amount for payment to a benefit
fund must pay the amount to the fund within set en days of the deduction being made.
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.Any contribution that all employer is required to make to a benefit fund on behalf-of an employee.
that is not deducted from the employee's remuneration. must be paid to the fund within seven days
of the end of the period in respect of which the pay ment is made.
'this section does not affect any obligation on an employer in terms of the rules ofa benefit fund to
make any payment within a shorter period than That required in sub clause (2) or (3) of this clause.

21. INCOME AND EXPENSES (W TI-11; COUNCIL

(1) (a) For the purpose of meeting the expenses of the Council. even employer shall deduct from
the wages of each employee. R5.00 per month in the ease of all employees who have worked in
that month: Provided that. for the purposes of this paragraph. an employee shall be deemed to have
worked during an period in which he is absent front work on paid leave or sick leave as provided
in this Agreement.
(b) For the purpose of meeting the expenses of the Council for its dispute resolution function.
every employer shall deduct front the wages of each employee 83.00 per month in the case of all
employees who have worked in that month: Provided that. for the purposes of this paragraph. an
employee shall he deemed to have worked during an period in which he is absent from work on
paid leave or sic leave as provided in this Agreement.

(2 1 I-:yery employer shall contribute to the funds of the Council --
(a) an amount equal to that deducted from the employees as prescribed in sub clause (I) (a)

and (h)
(h) an amount of R25.00 in respect of each establishment each month. or part thereol'. during

which deductions were made or were required to he made in terms of sub clause (I I. which
shall he contributed h. the employer himself.

(3) The total amounts deducted. or required to be deducted. in terns of sub clause (I ). from the wages
of employees. together w ith the amounts required to he contributed by the employer in terms of
sub clause (2). shall be paid into the Council's banking account (Standard 13ank,Account No:
0003 1791 A Branch code: 000205) by not later than the 15 "' da. of the month succeeding that month
during which the deductions and contributions were made or were required to he made.

(4) A proof of payment together w ith a completed statement in the first of "Annexure l'" showing the
number ofemplovices from whom the deductions %sere made or were required to he made shall he
forwarded monthly by the employer to the Council by not later than the I5 'h duty of each month
succeeding that month during which the deductions were made.

(5) Notwithstanding am thing to the contras contained in this Agreement. the Council shall be entitled
to a 5% collection tee on all funds administered by the Council or collected on behalf of any third
party or fund.' hich said amounts shall accrue to the general funds of the Council. The Council. in
its sole discretion. may waive the right to such entitlement.

2I A. DEFAULT PAYMENTS

If any payment trade by an employer to discharge his obligation in terms of this agreement. is not
met. the Council will impose an administration fee of 8100.00 or 10 %ofthc amount whichever is
greater. to he payable by the employer on demand.
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(2) Should the council institute legal action Ibr the recovery of an. moneys due to it or to an employee
or employer. then the debtor will he liable liar all costs of the Council on an attornc. and client
scale on scale e of the magistrate's court tariff.

(3) An. part. wiho lads to claim moneys reerncred by the council on his behalf in terms of this
agreement within thirty -six months will Ibrfeit the stones to the Council.

(4) Members and officials of the Council are indemnified against all losses, charges, costs, damages
and other expenses and Iiahilit. they may incur or he put to concerning the Kona lido execution of
their duties as members and officials of the Council.

21(B) FUNERAL BENEFITS

(1) Membership of the I Iospitality Comm I uneral Insurance Scheme. as underwritten by Metropolitan
Lite Limited w ith Registration No. 1949/032491'06 as per polic. number 415I686104 is
compulsory for all entplo.ces under the age of 65 (sixty five years) . ho are employed in the Scope
and Sector of the Council.

(2) For the purpose of providing employees with Funeral Benefits. every employer shall_ in respect of
each month. deduct R12.51) front the wages pavahle to each employee and add to such a deduction
an amount of R12.50. Provided that, for the purpose ol'this paragraph, an employee shall he deemed
to base worked during any period in which an employee is absent from work on leave, sick leave
or maternity lease as pros ided in this Agreement. Provided further. that the ntonthh contributions
h. the employer as well as employee's deductions must he paid during the months that the
employee as absent front work.

(3) Every employ er shall ensure that the amounts referred to in stab- clause (2) are paid monthl. in
advance by debit order or by electronic transfer to: Extra Distension 1184 cc Reg. no.
2007 /000667 /23. Standard Bank. Braamlontein Branch. code 004805. Account Number:
000462 136.

(4) A completed statement in the form of Anne\ure I showing the number of employees from whom
deductions and contributions were made. or should have been made. their names and ID Numbers,
shall be forwarded monthly b. all cnaplo.crs to: P.(t. Box 2363. I-lorida Itills, 1716 or taxed to
(01 1) 672 5803 086 636 9333 not later than the 15'' da. of the month succeeding that during
which the deductions and contributions were made.

21(C) PROVIDENT FUND

(1 ) Membership of'thc Momentum "Funds At Nt'ork Umbrella Provident f tind" with Registration No's
12/08/32083/1. SARS 18 /20/No 36990 is compulsory for all employees other than casual
employees who are eniplo. ed within the Scope and Sector ofthe Council and who have not reached
the age of silt. five (65) . cars.

l') For the purpose of providing employees with Provident Fund Benefits, every employer shall in
respect of each month deduct % front the wages pa. able to each eniplo.ce and add to such
deduction an equal amount of 5 %.Cvery eniplo.er shall ensure that the eniplo.cc's deductions as

well as the employee's contributions as referred to in sub- clause 2 are paid to the Momentum
administrator electronically by no later than the 7'ti day of the month succeeding that month during
which the deductions and contributions were made.
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(3) Every employer shall submit the participating employee's menihership particulars to the
administrator in prescribed electronic format and in such detail as required in terms of the Provident
Fund Rules and Regulations and this Agreement h) no later than the 2 :0' of each month.

(4) Ever. employer- t.itltin the sco)x and sector of the Council must complete an application in the
form of "Annexure ( IA)" for participation to the -Funds at Work Umbrella Provident Fund" and
email the applications to the following email address : pro% ident a ishepong.co.ta.

22. MEMBERSHIP OF EMPLOYERS' OR( ;ANiSATIONS AND TRADE UNIONS AS DEFINED
IN THE PREAMBLE TO THIS AGREEMENT, AND INCIDENTAL MATTERS.

(1) Every employer. aller prior arrangement with him, shall give reasonable facilities to the duly
authorised trade union officials as defined in the preamble to this Agreement. to enter his
establishment at off -peak periods for the purposes of -
(a) inter%ie..i 1g on trade union matters:
(b) enrolling new nicnthers:
(e) distributing documents issued h) the trade union.

(2) (a) F_;ver. employer shall. for the benefit of the employers' organisation, as defined in the
preamble to this Agreement. lorward to the Secretary of the Council the subscription and /or lev)
payable b. hint to the said organisation in terms of that organisation's constitution. by not later
titan the I day of the month 1011t+.ving that in which such subscription and/or levy fell due.
(h) Where an cmplo.ee requests his employer in wriling to deduct trade union subscriptions.
the employer shall forward such amounts to the Secretory of the Council not later than the 15'h of
the following month of the amount so deducted. Provide(/ that the employer may retain as a
collection Ice an anrounl not exceeding 11\e percent of the amount so deducted.

(.11 Trade union representatives to the Council: i..cry employer shall give to an employee who is
a representative on the Council every reasonable facility to attend to his/her duties in connection
with the work of the Council.

(i) The subscriptions and Ices payable in terms of sub- clause (2) of this clause shall be included with
the other- amounts to he remitted together .. ith :\nnexttre F to this Agreement.

23..NlYvl \ISTKA'l'ION OF AGREEMENT, AGENTS AND DESIGNATED AGENT'S

( i t lite Council is responsible for the administration. promoting. monitoring and enforcement tif this
Agreement.

(2) The Council ma. issue guidelines or instructions to employers and cniplo.ees regarding the
implementation of i his Agreement.

(3) lite Council ma. request the Minister in ternis of Section 33(1) of the Act to appoint a person as a
designated agent.

(4) The Council shall appoint one or more specified persons as designated agents to assist in giving
effect to the terms of titis agreement:
(I ) A dcsr ^Hated agent of the Council shall promote. monitor and enforce compliance with this

agreement.
(21 A designated agent may:

(a) secure compliance with the C'ouncil's collective agreement b..
( i) publicising the contents ofthe agreement:

This gazette is also available free online at www.gpwonline.co.za

44    No. 44058	 GOVERNMENT GAZETTE, 8 JANUARY 2021



30

(ii) conducting inspections:
(iii) investigating complaints; or
(iv) any other means the Council may adopt: and

(b) perfòrm any other functions that are conferred or imposed on the designated agent
by the Council: and

(c) a designated agent of the Council has all the powers as set 0111 in schedule 10 of
the Labour Relations Act:

(d) issue a compliance order requiring an) person to comply with the collective
agreement within 21 days of the date of the compliance order:

( e) a compliance order ma) be made an arbitration award: Provided that the parties
lane been given Rau-teen (I4) days' notice that application will he made to have
the compliance order made an arbitration award.

23A POWERS (>F DESIGNATED AGENTS

(1) A designated agent ma) w ithout warrant or after giving to the employer 24 hours enter any
workplace or am other place N% here an employer carries on business or keeps employment records.
that is not a home. in order to enforce compliance with a collective agreement concluded in the
Council.

(2) A designated agent ma) only enter a home or any place other than a place referred to in sub clause
(I) of this clause
(a) with the consent of the owner or occupier: or
(h) if authorised to do so by the I .ahour Court in ternis of sub clause (3) of this clause.

(3) The Lalxrur Court nia) issue authorisation contemplated in sub clause (2)(h) of this clause only on
written application by a designated agent .vho states under oath the reasons lia the need to enter a
place. in order to monitor or enforce compliance with a collective agreement concluded in the
Council.

(4) If it is practicable to do so. the employer and a trade union representative must be notified that the
designated agent is present at a workplace and the reason fier the designated agent's presence.

(?) In order to monitor or enforce compliance with the collective agreement a designated agent may -
(a) require a person to disclose. either orally or in writing. and either alone or in the presence

of witnesses, on a matter to which the collective agreements relates. and require that
disclosure to he under oath or affirmation:

(b) inspect and question a person about any record or document to which a collective
agreement relates;

(c) cop) any record or document referred to in paragraph
(h) or remove these to make copies or extracts:
(d) require a person to produce or deliver to a place specified by the de;ignated agent any

record or document relèrred to in paragraph (h) for inspection:
(e) inspect. question a person about. and ifnecessar remove an article. substance or machiner

present at a place referred to in sub clause (I) and (2) of this clause;
(f) question a person about an) work performed; and
(g) perform an) other prescribed function necessary for monitoring or enforcing compliance

with the collective agreement.
(6) A designated agent may he accompanied by an interpreter and any other person if required to assist

in conducting an inspection.

01"
!

\\

(),
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(7) A designated agent must -
(a) produce on request a copy of the authorisation referred to in sub clause (3) of this clause:
(h) pros ide a receipt !Or any record or document removed in terns of sub clause (5) of this

clause and
(c) return :sty removed record. document or item within 7 days of the date of compliance.

(8) Any person who is questioned by a desienated agent in terms of sub clause (5) atilt: clause must
answer all questions paw fltll. put to that person truthful!. and to the best of that person's ahilith

.

(9) An answer by any person to a question by a designated agent in terns of this clause may not be
used against that person in any criminal proceedings. except proceedings in respect of a charge of
perjury or making a false statement

(IO) !.very employer and each employee must provide any facility and assistance at a workplace that is
reasonably required b. a designated agent to effectively perform the designated agent's functions.

(I I) The Council may :tpph to the Labour Court t'or an appropriate order against any person who -
(a) Refuses or tails to answer all questions law full. put to that person truthfìrlly and to the best

of that person's ahilil\ .

(b) Refuses or fails to comply with any requirement of the designated agent in terms of this
clause: or

(c) [finders the designated agent in the performance of the agent's functions in ternis of this
clause.

(I2) For the purpose of this clause. a collective agreement is deemed to include any basic condition of
employment which constitutes a term ofa contract of emplriynunt in ternis ol'section 49(1) of the
Basic Conditions of Employment Act. 1997.

It is an offence to -
(a) obstruct or attempt to improper!. influence a designated agent or other person who is

performing a function in ternis of this Agreement:
(b) present or submit a false or forged document:
tc) pretend to he a designated agent of this Council perfirrming a function in terms of this

Agreement:
(d) refuse or tail to answer fully an lawful question put h. an agent. designated agent or other

person in the performance of his duties in terms of this Agreement:
(e) refuse or fail to contpl... ith any law ful request or (awful order by a designated agent or

person in the performance of his duties in terms of this Agreement:
(fl hinder or obstruct a designated agent or any other person performing a function in terms of

this Agreement. t 1110n comm N iction ofany of the offences mentioned in sub clause 12 above.
a penalty similar to that prescribed in section 92 and 93 of the I3asie (Conditions of
Fmplo. ment Act. No 75 of 1997. as amended. may he imposed.

24. DISPLAY OF A(:RI:h:111P.NT

(1) I he parties agree that the English .ersion of this agreement shall determine the meaning and
intention of the parties and be made a% aifahle h. the Council for inspection b. an. person at the
Council's office between 091100 and 1 51100 on am working daN.

(2) The employer must display a copy of this Agreement in a prominent place in the workplace and
make it mailable to an employee on demand.
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(a) A trade union stay. at a mutually cony enicnt time and place, Meet with the employer to
discuss matters pertaining to this Agreement or any related scatters.

( b) Bach party ill infürnt the other in writing, of the names and status of their respective
representati es.

(e) No more than two trade union officials may have access to a workplace for the purpose Of
meeting \\ ith the trade union representatics or their members at a lime agreed with the
employer but not more than once in any calendar month.

(d) 1 he employer ill spccif_y the area in the workplace where the meeting can he held.
(e) The activities of the trade unions in the workplace w ill not interfère with the employer's

operations and pro xluctivity w ith the employer having the right to vary or ithdraw the
access by written notice to the trade union should the interference persist.

(2) Trade union .Subscription%

(a) the employer must deduct the trade union subscriptions from the wages of the employee
and remit the full amount to the [anion provided that

-

1 il the employee is employed in the sector:
(it) the trade union has satisfied the employer that the employee is a bona fide member

of the trade union:
(iii) the trade union has lodged with the employer a stop order form.

(b) The employer may retain as a collection fee of no more than 5% of the trade union
subscription deducted.

(e) The employer w ill not be responsible fier the collection of any subscriptions that may he inarrears.
(d) The employer will submit a monthly statement to the trade union stating the names of the

member; in respect of whom deductions hae been stade. the amount and cancellations, if
any.

(e) An employee may. on one month's written notice to the trade union and to the employer.
cancel the stop order facility in favour of the trade union.

(3) Trade union representatives

(a) A trade union representative may assist and represent trade union members in any
grievance or disciplinary hearings.

(b) A trade union representative will consult with the employer for the purposes of promoting
co- operation and understanding and preenting, grievances and disputes.

(e) I he trade union representatives w ill consult w ith the trade union members only during
breaks and not delay stork operations.

(d) A trade union representative must observe the tenus and conditions of employment and be
subject to the saine performance and disciplinary standards as other employees.

(e) The employer may. by prior arrangement. allow a trade union representative the reasonable
Lise of-photocopying. facsimile and e-mail facilities for trine union activities. but under thesupervision of the employer. y_

. ''
tV r,'
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(4) Election u/ trndc ration representatives

(a) !fade union representatives and their alternates will be elected by the trade union members
in good standing on an ordinary wort. da).

(h) The election date and procedural details for the election w ill be agreed w ith the employer
not less than seven days before the election.

(e) The election will not disrupt the normal working operations.
(d) The election will he by secret ballot.
(e) A trade union representatkc w ill occupy office as per Union's Constitution.
(f) 'l'hc number of trade union representatives in respect of each place where the cmplo <er

( conducts his business will he as follows:

-

NUMBER OF TRADE UNION MEMBERS

I t)

IO-5n

NUMBER OF SHOP STEWARDS

One

Two

50 - 290

300 600

Two for the first 50 plus one for each additional 50
up to a maximum of seven

Seven for the first 300 plus one for every 100
additional members up to a maximum of 10

g) C)nh trade union members with lirll pair) -up membership or not being investigated.
charged or found !guilty of any misdemeanour and w ith one ear of continuous sen ice %% jilt
the employer. mgr. nominate or accept nomination (Or the position of a trade union
represental i e.

h) A trade union representative or an alternate must resign from office it-
( i 1 lie ceases to he entplo. ed b, the employer:
(ii) he ceases to he a member of the trade union:
(HD at the written request of the majorit\ of employees in the workplace.

(5) Loire for trctr/r' unira urtiri1es

,t rrwic union representative is entitled to lour days paid and four days unpaid leave to
attend training or any other litrmal acti it) related to his position as a trade union
representative.

This leave may not be taken over any period that includes a Frida.. Saturday. Sunday or a
public holiday.
A request for such leave must he made on not less than seven days' written notice together
with a letter from the trade union staling the nature and purpose of such leave.

(6) Peace obligation
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(a) the parties agree not to embark or participate in any Iirm of industrial action as a result of
any dispute on any wage or their conditions of employ ment provided that the employer has
implemented the ternis of the agreement.

(7) Internal thymic, resolution procedures

a) A party declaring the dispute must thrnish written particulars of the dispute to the other
party giving details of the nature of the dispute and the proposed terms of settlement.

h) The other party must within Ilse working days of receipt of the notice, inform the aggrieved
party in writing of its response together with its proposal for settlement.

c) A meeting of the parties will he convened within live working days of receipt by the
aggric\ cd party of the Other party's response.

d) If agreement is not reached at the meeting, the parties may consider alternative processes
such as conciliation or arbitration.

e) If the dispute still remains unresolved the parties may refer it to the Council or the
Commission fitr Conciliation. Mediation and Arbitration.

18) luduariul action

(a) Industrial action means lock outs and strikes as defined in the Act and includes go- slows.
pickets. overtime bans. work -to -rule and product boycotts.

(b) No party may embark on. or participate in industrial action until the procedures prescribed
by this Agreement or the Labour Relations Act hase been complied with. (sec Code of
Cloud Practice: Collective Bargaining Industrial Action and Picketing).

tndrr%uvul action rule.

(a

(I'

Employees on industrial action will not interfere with the employer's customers or
suppliers. other employees not participating in the industrial action. members of the public
r disrupt the employer's operations.

The employees on industrial action will not be within twenty metres of any entrance to or
access from the emploer's premises.

(Ill) Picketing

(a) A trade union may authorise a picket by its members for the purpose of peacefully
demonstrating in support of a protected strike or in opposition to a lock -out.

(h) File picket may be held in any place to which the public has access hut outside the premises
of the employer or with the permission of the employer. inside the employ c is premises.

(e) The Commission for Conciliation. Mediation and Arbitration may at the request of the trade
union or the employer establish picketing rules.

(1 1) Replacement labour

tat I he entplo . el nias utilise replacement labour except where the employci has implemented
a lock -out.

(/2) Severance pay
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(a) Where an employee is dismissed for reasons based on the employer's operational requirements. the
employee will be entitled to one week's severance pay for each completed year of continuous
service with that employer:

(h) An employee w ho unreasonably- refuses to accept the employer's oticr of alternative employment
with that employer or any other employer. is not entitled to severance pay:

(c) For the purpoic of-determining the length of an employee's employment with an employer.
previous employment w ith the saine employer must he taken into account if the break between the
periods of employment k less than one )ear.

(d) If'there is a dispute only about the entitlement to severance pay in terms of this clause. the employee
may refer the dispute in writing to the Council for con -art proceedings.

26. THE CODE OF COOD PRACTICE.

See Schedule 8 of the I_ahour Relations Act of 1995.

27. FREEDOM OF ASSOCIATION

Section 4 of the Labour Relations Act. I995. shall apply to all employees. I.mployees may join a trade
union (subject to its constitution) and to partake in its lawful activities. Section 6 of the Labour Relations
Act. 1995. shall apply to all employers. lanployers may join an employer organisation (subject to its
constitution) and panieip:te in its lawful activities.

28. DISPUTE RESOLUTION FUNCTION OF THE COUNCIL.

No industrial action or lock -out shall be taken by an employee(s). trade union(s). employer's organisation(s)
pending the exhaustion of the rcleYant procedures of this Agreement and the Labour Relations Act. 1995
(See Code Of Good Practice Collective Bargaining. Industrial Action and Picketing).

284. DISPUTES PERTAINING TO CONTRAVENTION OF THE AGREEMENT

(I) Disputes pertaining tu contraventions of the Agreement must be donc in the tìirm of a sworn
statement. setting out all the material fact(s) that limn the basis of the complaint.

(2) On receipt of the complaint the Council shall within 14 days appoint a designated agent or official
to investigate the dispute and /or may request further information. facts or data from either the
employee or the employer.

(3) The designated agent or official shall within 14 clays of his appointment submit a written report to
the Secretary on his investigation and the steps he had taken to ensure compliance w ilk the
Agreement and the recommendation fi)r the finalization of the complaint.

(4) The designated agent or Official may endeavor to secure a written undertaking by the employer to
comply with the contraventions) of the Agreement and obtain an agreement between the employer
and employee as to any amount owned to the employee in ternis of the collective Agreement.

(5) If an employer fails to comply with a written undertaking given by the employer in terms of this
clause. the Secretary may apply to the CCMA to make the undertaking an arbitration award.

(6) Should the complaint not he settled. the complainant may request the Council t., convene arbitration
proceeding(s) w ithin 30 days of being served with the outcome of the investigation

(7) The referral tir arbitration shall be served on the employer by the employee and the referral
together with proof of service must be served on the Council.

(8) If the complainant shows good cause at any tine. the Council may permit the complainant to refer
the complaint Alter the 30 - day limit has expired.
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(9) I'he Council must give the parties at least 14 days' notice in writing that the complaint has beenscheduled for arbitration.
(10) II'a party fails to appear or be represented at the scheduled hearing, the commissioner must proceed

ith the arbitration on the date specified in the notice.(II) In arbitration proceedings. a party to the complaint may appear in person or he represented only
by:( al a director or employee of that patsy : or( h) any member. office hearer or official of that party's
registered trade union or registered ernplo\ er s organisation.

(12) An arbitrator conducting an arbitration in terms of this clause has all the posters ofa commissioner
as set out in the Act.

(I3) An arbitrator ntas. make an appropriate award including:
(a) ordering any person to pay arts amount ow ing in terms of this agreement provided that any

claim pertaining to clause 5,6.7.9.10.1 1,12.13 and 16. shall not exceed the period of I2
months. from the date the complaint has been lodged at the council:

(h) charging a party an arbitration tee:
(c) ordering a party to pay the costs of the arbitration: any award contemplated in section

I ?8(`)) of the Act. Impose a line as determined by the Minister from time to time.(I4) An award in terms of this clause in final and binding and may he enforced in ternis of section 143
of the Act, when the follow ing has been adhered to:
(a) I he award was conducted render the auspices of the Council.
(b) A copy of the award was served on the respondent.
(e) t.nless it is an adv isort arbitration award.

(15) The Council may he agreement between the parties or on application by any party may male a
written settlement agreement which is duly signed by both parties in respect of any complaint
referred to the Council. an arbitration award.

( lb) The maximum lines that may he imposed by an arbitrator acting in terms of this clause shall not
exceed the amounts as determined by the Minister of Labour from time to time.

28A(. ))iS1'11TES ABOUT THE IN'l'ERPRFTRATION OR APPLICATION OF THE.
COLLECTIVE AGREEMENT

Any dispute about the interpretation or application of this Agreement shall he referred to the Council andshall be resolved as follow s:-
(I) The Council shall attempt to resolve the dispute through conciliation using a suitably qualified

conciliator. Within fourteen (1 4) days of such referral. the Council shall convey the outcome of
such conciliation to the disputants. or state that the dispute remains unresoIed:

(2) II' the Council fails to resolve the dispute or if any party k aggrieved by the outcome of theconciliation referred to in paragraph (I). it may w ithin fourteen (14) days of the decision requestCouncil that the dispute he referred to arbitration:
(3) Should the dispute he referred to arbitration. the Council shall refer the dispute to the CCMA forthe purpose of such arbitration. The arbitrator shall have the power to decide upon the procedure tohe followed at the arbitration hearing. in terms of section 138 of the Act. I he arbitrator's decisionshall he final and binding.

2813. DISPUTES PERTAINING TO INCOME ANI) EXPENSES OF THE COUNCIL AND
CONTRIBUTIONS TO FENDS

(1) Should an employer in terms of this agreement fail to comply with any provisions ofclause 19. 21,21A. 2111 and 2 I C of the Agreement. the Council shall serve a compliance order on that employer.(2) if the employer tails to comply w till the compliance order. an application w ill be made to have the
compliance order made an award or the council shall set the matter down for arbitration.
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(3) The notice contemplated in 28B (2) of this clause shall he served on the employer not Tess than 14
days bcfirc the scheduled arbitration or the application to have the compliance order made an
award.

(4) The procedure prescribed in Clauses 28A(8) to 28A(16) of this Aer'e,uent shall apply to
proccedinUS conducted under this clause.

(5) In addition, the arbitrator may impose a tine tòr failure to comply with clause 21. 2IA. 21B. and
21 C of this Agreement.

(6) Any person upon whom a fine has been imposed in ternis of this clause. files an application to
re% iew and set aside an award in terms of 28B (5). an objection to pay a fine is suspended pending
the outcome of the application.

(7) The maximum fines that may he imposed by an arbitrator acting in terms of this clause shall not
exceed the amounts as determined by the Minister from time to time.

28C. RII.FS FOR THE CONDUCT OF PRO('F :EDINGS BEFORE THE BARGAINING
COUNCIL. FOR THE FAST FOOD, RESTAI RANT. CATERING AND ALLIED TRADES

Rules for the conduct of proceedings before the Council pertaining to the disputes in the Labour Relations
Act. Act No 66 of 1995 as amended shall he the same as that of the Commission tòr Conciliation. Mediation
and Arbitration as amended and, published in the Government Gazette read with the changes to the context
as required. Provided that an reference in the rules to:

(a) "Commission- must he read as a reference to the Council:
(h) "Commissioner" must he read as a reference to a conciliator or arbitrator appointed by the

Council:
(e) "Director- must he read as a reference to the Secretor. of the Council or any person

appointed he the Council to assist and or perfòrm the duties of the Council's Secretair.

29. EXFmI'TIONS

(I ) (a) I he Council herche confirms the status of an Exemptions Committee to consider
applications for exemption from any of the provisions of this Agreement.

(b) An party or non -party may lodge an appeal to the Independent Appeals Board -

established h± the Council in terms of section 32 ofthe Act - against the decision(s) taken
by the Exemption Committee. or thew ithdrawal of such. an exemption. Provided that: no
representative. ofiicc- hearer, or official of a trade union or employers' organisation party
to the Council may he a member of the Independent Appeal hoard or participate in the
deliberations of the Independent :appeal Board.

(2) All applications for exemption or appeals shall he in wriling (on an application form as provided
h% the Council) and shall be addressed to the Secretary of the Council for consideration by the
Exemptions Committee or the Independent Appeal Board (as the case Wray be) appointed by the
Council.

(3) All applications for exemption or appeals shall he fulh motivated and substantiated. and such
application or appeal shall include the following details:
(a) the period for which the exemption is required:
(h) the Agreement. clause(s) or sub clause(s) of the Agreement from which exemption is

required:
(e) proof that the exemption applied for, has been discussed with the etnpl i.er. the

eny)lo.ec(s) und their respective representatives. The responses resulting from mach
consultation( s). either in support of or against the application, are to he included with the
application.
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(4) Hie Secretary of the Council shall provide the I xccuti., Committee. Exemptions Committee or
the Independent Appeal Board (as the case ma. he 'v ith the details of all the applications for
exemption.

(5) The Exemptions Committee or the Independent Appeals Board (as the case may be) shall consider
and decide on all written applications no later than thirty (30) days from the date the Council
received the application or appeal. and. if deemed expedient request the applicant(s) or ohjector(s)
to attend the meeting at which the application or appeal is considered, to facilitate the deliberations.

(6) Once the rxemptions Committee or the Independent Appeals Board has decided to grant an
exemption. it shall issue a certificate and advise the applicant(s) within I.1 days of the date of its
decision.

(7) When the f xemptions Committee or the Independent Appeals l3oard has decided against granting
an exemption requested. it shall advise the applicants) ithin 1,1 days of the date of such decision
and shall provide the reason(s) for not granting an exemption.

(8) lxemption Criteria: The Exemptions Committee and the Independent Appeals Board shall
consider all applicants for exemption with reference to the lollowing criteria:
(a) the written and verbal substantiation provided by the applicant:
(b) the extent of consultation w ith and the petition for or against granting the exemption as

provided by employers or employees who are to he affected by the exemption if granted:
(e) the scope of the exemption required:
(dl the infringement of basic conditions of employment rights:
(e) the fact that a competitive advantage is not created h.v the exemption:
( f) the y ie'%jug of the exemption from any emploee benefit fund or training provision in

relation to the alternative comparable bona title benefit or provision. including the cost of
the employee. transferability. administration management and cost. growth and stability:

Ig) the extent to whieh the proposed exemption undermines collective bargaining tair
competition and labour peace in the Fast Food. Restaurant. Catering and Allied Trades.

(h) any existing special economic or other circumstances which warrant the granting. of the
exemption:
(i) cognisance of' the recommendation contained in the Report uj the Pre.%idenlial
C'onnni.s.cion to investigate Labour Alarke'l follet.

(9) Non -party applications for exemption or appeals against the decision of the Exemption Committee
must be dealt with. within thirty (30) days from the date the Council received the application or
appeal as the case may be.

30. ULTRA VIRES

Should any provisions of this Agreement he declared ultra tires by any competent Court of law. the
remaining provisions shall he regarded to he the Collectixe Agreement and shall remain in operation for
the duration of this Agreement.

31. INQUIRY BY AN ARBITRATOR

(1) An employer party to the Council may. in terms of this Collective Agreement. request the Council
to appoint an arbitrator to conduct an inquire into allegations about an employee's conduct or
capacity: l'ro\ ided that the employee has been ads ised of the allegations regarding. his /her conduct
or capacity.

(2) The request must be in the C ouncil's prescribed form.
(3) Within 3 days of receiving a request in terms of sub clause (I ) and a copy of the notice advising

the employee of the allegations referred to in sub- clause ( I ). the Council must appoint an arbitrator
and nnttst notify the parties to the inquire of%%hen and where the inquiry will he held.

(4) Unless the parties agree other ise the Council must give the parties at least seven days' notice
prior to the commencement date of the inquiry .
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(5) An inquiry by an arbitrator for parties to the Council shall not require payment of the prescribed
fee provided the inquiry takes place at the premise of the Council. Should the inquiry take place
at the premises of the Employer. the Employer shall hear the costs of the Arbitrator.

(6) In any inquiry in terms (Willis clause a party to the dispute may appear in person or be represented
only by -
(a) a co employee:
(h) a director or employee. if the party is a juristic person:
(e) an office bearer or official of that party's registered trade union or registered employer's

organ i sat ion: or
(d) a legal practitioner on agreement between the parties il' permitted by the arbitrator in

accordance with the rules regulating representation at an arbitration before the Council.
(7) Section 138 of the I.RA read with the changes required by the context. applies to any arbitration in

terms of this clause.
(8) An arbitration appointed in terms of this clause has all the powers conferred on a commissioner by

section 142 (1) (alto (e) (2 ) and (7) to (9) of the LRA read w illy the changes required by the context.
and any reference in that section to the director for the purpose of this clause. must he read as a
refcnce to: -
(a) the Secretary of the ( ouncil. tithe inquire is held under the auspices of the Council:
( h) the Director of the accredited agency. if the inquiry is held under the auspices of an

accredited agency.
(9) The ruling of the arbitrator in an inquiry has the saute status as an arbitration award and the

provisions of section I -13 to 146 of the I.12A apply w ith the changes required by the context to any
ruling made by an arbitrator in terms of this clause.

(I0) An arbitrator conducting any inquiry in terms of this clause must. in the light of the evidence
presented and h. reference to the criteria of fairness in the I.RA rule as tow hat action. if any. may
be taken against the employee.

(I I) The Council may only appoint an arbitrator to conduct au inquiry in ternis of this clause in respect
of which the employer or the employee is not a party to the Council. if the Council has been
accredited for arbitration by the Commission and with the consent of the employee.
(a) An employee may only consent to an inquire in terms of sub clause ( 10) after the employee

has been advised of the allegation referred to in sub clause (1).
(h) The request must he in the Council's prescribed form.
(e) The Council must appoint an arbitrator on receipt of

()) Payment by the employer of the prescribed arbitration fee:
(ii) The employee's written consent to the inquiry:
(iii) a copy of the notice advising the employee of the allegations referred in sub clause
tII.

(12) I he holding oían inquiry I,. au arbitrator in ternis of this clause and the suspension of an employee
on lull pay pending the outcome Of such an inquiry do not constitute an occupational detriment. as
contemplated in the Protected Disclosures Act. 200 (Act No. 26 of 2000).

32. INDEPENDENT 1'l'I :AL BOARD

(I ) The Council in terms of section 32 (Witte I.ahour Relations Act. 66 of' 1995. hereby establishes an
Independent Appeal Board to hear and decide. as soon as possible any appeal brought against -
(a) the Council's refusal of a party's application for exemption from the provisions of this

agreement.
(b) the withdrawal of such an exemption by the Council.

(2) The Independent Appeal Board will comprise of three persons appointed by the Executive
Committee w ith two persons forming a quorum.

(3) The appellant must set out the grounds of appeal in full. traversing both the disputes of fact and
questions of law.
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(4) The Council may elect to oppose the appeal in which e% cat it must file opposing paper..
(5) Oral arguments ma. be permitted h. the Independent Appeal Hoard.
(6) The Council nias be represented by an official while the other parte may be represented by its

Director. member or employee or an official from a registered trade union or registered employers'
organisation.

33. CODE OF CONDUCT OF COMMISSIONERS

1. The purpose of this code is to:
I . I Assist in maintaining the good repute of the process regarding disputes and in particular the office

of the Council.
1.2 Provide ,guidance to all commissioners on matters of professional conduct and practice generally.

2. GENERAL. ATTRIBUTES OF COMMISSIONER(S)
2. In order for all dispute processes to be seen to he fair. just and gain confidence of the public.

Commissioner` shall:
1.1 Act with honest}. impartiality_ due diligence and independent of any outside pressure in the

discharge of their Bargaining functions:
2.2 Conduct themselves in a manner that is fair to all parties and shall not he swayed by fear of criticism

or by self -interest:
2.3 Not solicit appointment tOr themselves. This shall not howe.er preclude commissioners from

indicating a willingness to serve in any capacity;
2.4 Accept appointment only if they believe that they are available to conduct the process promptly

and are coniperent to undertake the assignment:
2.5 Avoid entering into any financial. business or social relationship .vhich is likely to affect their

impartially or which might reasonably create a perception or partiality or bias:
2.6 Not influence Council officials or employees b_. improper means. including gifts or other

inducements.

.3. CONFLICT OF INTEREST ANI) UISCLOSI RE
3.1 C'onunissioncrs should disclose any interest or relationship that is likely to affect their impartiality

or which might create a perception of partiality. I he duty to disclose rests on the Commissioner.
3.1 Commissioners appointed to intervene in any matter should before accepting disclose:

(a) any direct or indirect financial or personal interest in the matter:
(b) any e'.kting or part financial. business. professional. family or social relationship which is

likely to: affect impartiality or may lead to a reasonable perception Of partiality or bias:
(c) if the circumstances requiring disclosure are unknown to commissioners prior to accepting

appointments. disclosure must he made when such circumstances become known to the
Commissioners. The disclosure in this regard could in arbitration proceedings. include
witnesses who may have a relationship with the C'ommusioner:

(d) after appropriate disclosure Commissioners may serve if both parties so desire but should
withdraw i they believe that a conflict of interest exists irrespective of the view expressed
by the pall ics:

(e) in the event where there is no consensus on whither Commissioners should withdraw or
riot. Commissioners should not withdraw- if the following circumstances exist:
(i) if the terms of reference pro%ide for a procedure to he followed Ihr determining

challenges to the Commissioners then those procedures should be followed:
(ii) if Commissioners after carefully considering the matter. determine that the reason

for the challenge is not substantial and that they can nevertheless act impartially
and fairly. and that thew ithdrrwal would cause unfair delay or would be contrary
to the ends of justice.
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4. HEARING COtinh1 I'
4.1 Commissioners should conduct proceedings tàirh. diligemlR and in an even handed manner.
4./ Conunissioners should have no casual contact is ith am of the parties or their representatives while

handling a matter without the presence or consent of the other.
4.3 Commissioners should he patient and courteous to the parties and their representatives or witnesses

and should encourage similar behaviour by all parties participating in the proceedings.
4.4 A Commissioner must he satisfied before proceeding ev parie that a party refusing or tailing to

attend the (tearing has been given adequate notice of the time, place and purpose of the hearing.

5. CONFIDENTIALITY
5. I Information disclosed to commissioners in confidence by a party during the course of conciliation.

should be kept by Commissioners in the strictest confidence and should not he disclosed to the
other parts or to third parties unless authority is obtained of such disclosure.

6. .IIURISDICTION
A direct settlement hs the parties of some or all issues in a case, at any stage of the proceedings.
must he accepted by Commissioners as relies ing him or her of further jurisdiction in respect of
such issues.

?. AVOIDANCE: OF DELAYS
7. I Commissioners have the dots to plan their %cork schedules in a manner that ensures that

commitments to the Council are fulfilled timeousls .

7.2 Commissioners should co- operate scith the parties and the Council to avoid delays.

8. COMPETENCY
8.1 Commissioners should decline appointment. withdraw or request technical assistance when they

decide that a matter is beyond their competence.
8.2 Commissioners should understand the issues which fìlrnt part of the dispute before endeavouring

to assist the panties svith the settlement of that dispute. In this regard. commissioners should spend
time at the beginning of the proceedings to make sure that the understand the positions. the nerds
and expectations of the parties.

9. BASIS OF CONCILIATION PROCEEDINGS
9.I Commissioners acting as conciliators should determine at the commencement of a matter whether

the proceedings w ill take place on a "without prejudice.' basis and should secure the agreement of
the parties in this regard.

10.
10.1

DISCIPLINARY PROCEDURE:
I he Councils f:secuti\e Committee may conduct a disciplinary enquiry in the event of 7-

(a) A Conunis;ioner is alleged to hase failed and/or refused to comply. with the Ciuntcil's code
of conduct:
(i) is found to he incapable of performing the duties of a Commissioner.
(ii) is alleged to have been guilty of serious misconduct:

(b) If found guilty the Council may
(i) suspend a Commissioner from acting as a Commissioner:
(ii) remove him /her from the panel of Commissioners.

17,
0./ (A/

4r--y
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Thus signed cn this 4 "'I der_t of 3 VI.-

AIRMAN

t

SAC'CANVI '

_

4:44.

2020 at Johanesburg.
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ENIPI.OVERS- 614,CiANISI-NTIONS

I C:RA v ' °-

(k'XCI44101 AeldrkwD_ .

AWL;

I It AIM'. UNIONS
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ANNEXURE "A"
Pay Envelopes

(Re Clause 6 (4))

Employer's Name: No:

Occupation:

Period ending:

Hours/Rate

Ordinary time
Overtime
Total
Holiday pay
Total
Taxable total

Deductions:
PAYE
UIF
Meals
Advances
Council fees
Trade union
subscriptions
Absenteeism
Shortages
Provident fund
Medical Aid
Pension Fund
Funeral Benefits
Other (specify)
Total
deductions
Net amount paid
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1..R(
BARGAINING COUNCIL FOR THE FAST FOOD, RESTAURANT, CATERING AND ALLIED TRADES

Mow-

\

P.O. Box 878
Florida Hills, 1716

Fax to Email:
Head Office: 086 557 0850
Secretary: 086 557 5392
Email:
headoffice@bcffrcat.co.za
secretary@bcffrcat.co.za
Website: www.bcffrcat.co.za

ANN EXURE "C"
Please note that this form must be submitted to the Secretary by email or fax to the above address.

I )car Sir i Nladam

In accordance \S ith clause 19 (1) of the Bargaining Council's Col Iced ce Agreement. I herche furnish the lüllow ing particulars in

connection with the business or change of particulars:

I. Registration name of business:

2. Date of commencement:

3. I- radins name of business:

4. Previous name of business: OK Number:

5. Street address:

Code

6. P.O. Box no: Suburb :.. Code:

7. Private Bag: Box: Suburb: Code

8. Tel No: ( Fax: () Cellular:

9. E -vlail Address:

IO. Full names and addresses of owners / partners I directors i members and I.D. number;

NAME: ID NUMBER NAME: ID NUMBER: NAME: ID NUMBER:

12. i' pc of business: ( Please mark with an °\ ' where a plicahlel.
Restaurant: Q Steak I Iouse:Q Roadhouse: C'ul'é :Q Bakery : Q Food Vcndor:0

Function C'atererl= Fish R C'hips:0 lake Away f Snack: Q C'luh:0
Number of employees:

Signature of owners / Directors:

Liguer Licence:

Office use only: Registered by: Agent Office: ..Received by: Fax:

Post: Agent :......................Date received:
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Identity number of worker 

Name in full 

Occupation 

Sunday 5 v 
e 

â 
o 5 5 Z 
o c 
î 3, 

o, f o ° 
5, a. 
m 
ee 

" 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Total ordinary time for week i.e. 
excluding overtime 

State whether on time work, 
peace worker or incentive bonus 

work 

If time worker state ordinary rate 
of wages per hour, per day, per 

week or per month 

If peace worker or incentive 
bonus worker, state legal 

Amount due for ordinary time 
worked 

Sunday Ç 

o . o 3 

o _- 
-, 

3 
, £ 

0 g 2 
s n 

o 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Amount due for overtime worked 

Amount due in respect of any 
allowances (specify kind of 
allowance) 

Authorized deductions 

Total amount paid for ordinary 
time and overtime 

Total overtime for week (hours) 
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a mn 
c o ma 

zo vw 
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m 
3 
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ANNEXURE "E"

CETIFICATE OF SERVICE

I/We ... carrying on business as

at

Hereby Certify that Mr /Mrs /Ms .................. was employed

by me /us from the ............day of to the day...

of in the occupation of ...

At the termination of employment his /her ordinary rate of pay was R ... per

week /month

Date

Signature of employer or authorised person

This gazette is also available free online at www.gpwonline.co.za

62    No. 44058	 GOVERNMENT GAZETTE, 8 JANUARY 2021



4a0
E- HR <

BARGAINING COU

Fax to Email:
Head Office: 086 557 0850

P.O. Box 878 Secretary: 086 557 5392
Florida Hills, 1716 Email:

headoffice@bcffrcat.co.za
secretary@ bcffrcat.co.za
Website: www.bcffrcat.co.za

NCIL FOR THE FAST FOOD, RESTAURANT, CATERING AND ALLIED TRADES

ANNEXURE "F" STATEMENT
Please note that this form must be submitted to the Secretary by email or fax to 0865575376.

Trading Name: ACC No.

Street Address:

Postal Address: Suburb Postal Code:

Contact Person: Tel No: Fax No:

Bookkeeper: Box Nu: Suburb: Postal Code:

Contact Person: Tel No: Fax No:

Bargaining Council Levies: (Clause 21) in accordance with the Bargaining Council's Collective Agreement

Levy Due at R 10.00 per Employee per Month x Employees at R 10.00 pm (Half Deducted from the
Employees' Wages (clause 21 (1) (a)

Dispute Resolution Levy at R 6.00 per Employee per Month x Employees at R 6.00 pm (half deducted
from the employees' wages (clause 21 (1) (b)

Total Due Monthly to The Bargaining Council by Employer
Employers Contribution to
Monthly Fee (per establishment)
Entrance Fee for New Members
Total Due per Month to Employer's
Subscription by Members of
Members at Per Month

an Employers Organisation (specify name) (clause 22 (2)(a)
1 @ R

@ R

Organisation.
Trade Unions (clause 22(2)(a)

Total per Month Due to Unions( Specify Union Name)

Period from to

Total Due Per Month

x Months Total

Plus outstanding levies
Total payment

Due
Amount Paid

Short Payment / Over Payment for:

As per clause 21 (3) the employers must pay all deductions and contributions into the Council's banking account by not later
than the 15th day of the month. Banking details: Standard Bank, Account Number: 000317918, Account Type: Current
Account, Branch: Johannesburg, Branch Code: 000205. Proof of payment together with a list showing the names and ID numbers
of employees from whom the deductions were made must be forward monthly to the Council.

For Office Use Only: Cheque No Receipt No: Captured By: Date:

Period Paid: 20 to 20 Batch No: Account Clerk (Signature and Stamp)
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Page 1 of 2

READ THIS FIRST

Labour Relations Act: 66 of 1995. as amended:
Application for exemption from certain
provisions of the collective agreement

APPLICATION FOR EXEMPTION FROM
CERTAIN PROVISIONS OF THE
COLLECTIVE AGREEMENT
ANNEXURE H (CLAUSE 29)

WHAT IS THE PURPOSE OF THIS
APPLICATION?

For exemption from certain
provisions of the Collective
Agreement.

WHO COMPLETES THIS FORM?

Establishments / Businesses

WHERE DOES THIS FORM GO?

The Secretary, Bargaining Council
for the Fast Food, Restaurant,
Catering and Allied Trades, PO Box
878, Florida Hills, 1716.
Fax to email: 086 557 0850
Email: secretary@bcffrcat.co.za

NB! It is the responsibility of the
party lodging the application to
ensure that all documentation is fully
completed and served on the parties
before submission to the Bargaining
Council. Incomplete documentation
may delay the process.

WHERE TO SEND THIS FORM TO:

The Secretary
Bargaining Council for the Fast Food, Restaurant, Catering and Allied
Trades

Prosperatas Centre,
11 Goudvis Avenue,
Florida North,
1734

Fax to email: 086 557 0850
Email: secretary@bcffrcat.co.za

Dear Sir /Madam,

P.O. Box 878
Florida Hills
1716

I/We, the undersigned, hereby apply to be exempted from the provisions of the
following clauses of the Bargaining Council's Collective Agreement:

a) Clause No: b) Clause No: c) Clause No:

d) Clause No: e) Clause No: f) Clause No:

Other (describe):

To the extent that:

A.

b)

c)

d)
Make sure you have completed all
sections. Incomplete or illegible
applications will not be tabled. f)

B.

Name of the Establishment/Business

Street address

Postal address

Telephone Number

E- maills

Name of Owner /Manager /Contact person

Facsimile No

I /we have number of employees in my /our service.
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C. (i) A union that has majority membership in my /our business does not exist/does exist `, viz: name of

Union

(ii) The abovementioned union has been approached and concurs with the application for exemption -
written proof attached.

(iii) The employees in my /our service have been approached and at least 75% concur with the application

for exemption - written proof attached.

D. The reason(s) for the application is /are as follows:

(If space is insufficient attach separate pages)

E. The period for which the exemption is applied for:

F. I/We undertake to abide by any proviso that the Bargaining Council may impose in granting the exemption.

I/We further declare that all the information furnished, is correct and to the best of my knowledge true.

Yours faithfully,

Signature: Employer Date

NB: 1. Delete whichever is not applicable.

2. Only complete C (iii) if no union exists.

3. Exemption applications will be dealt with on papers unless the parties specifically request to present oral

argument.

4. It is therefore of utmost importance that as much information as possible including financial information is made

available to the council.

This gazette is also available free online at www.gpwonline.co.za

66    No. 44058	 GOVERNMENT GAZETTE, 8 JANUARY 2021



ANNEXURE "I"
(CLAUSE 21B)

To: Hospitality Group Funeral Insurance Scheme Date:
PO Box 2363 Ace. No:
Florida Hills Policy No: 4151686104
Tel: 011 472 3028
Fax: 011 672 5803
Email: agent l i tshepong.co.za

Name of Employer:
Trading Name:
Street Address:

Postal Address:
Postal Code:

Telephone Number:
Postal Code:

Fax No:

In Accordance with clause 21B (4) of the Council's Agreement. I hereby Furnish the following
particulars.

No: Name of
Employees

Surname I.D. Number Gender

No. of employees: Monthly contributions per employee: R25.00 Total Duc:
R . The Employer shall deduct the sum of R12.50 from wages of each employee
(Clause 21B(2)).
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Fax to Email:
Head Office: 086 557 0850

P.O. Box 878 Secretary: 086 557 5392
Florida Hills. 1716 Email:

hcadofficen.bc ffrcat.co.za
secretary cbclircat.co.za

,I Website: www.bclircat.co.za
BARGAINING COUNCIL FOR THE FAST FOOD, RESTAURANT, CATERING AND
ALLIED TRADES

ANNEXURE ".1"
(Clause "29")

APPLICATION TO THE EXEMPTIONS APPEAL BOARD
Dear Sir /Madam

A. 1 /We. the undersigned. hereby in terms of Section 32 of the Labour Relations Act. 66 of 1995. appeal
against the decision of: -

(a) the Council's refusal for exemption from the provisions of the following clause(s) of the
Council's Collective Agreement: -

(i) Clause No :..... Clause No :..... Clause No : Clause No :.....
(ii) Clause No :..... Clause No :..... Clause No: Clause No :.....

(b) the withdrawal of our exemption by the Council dated

B. (a) Name of applicant:
(b) Physical address:
(e) Postal address:
(d) Phone No: Fax No: Email:
(e) Name of representative:

C. The grounds of appeal traversing both the disputes of fact and questions of law are set out in 11tH
below:

D. Should the Council select to oppose the appeal, within 14 days of receiving the application, must tile
opposing papers with the exemptions appeals board and submit same to the applicant

Signature Date
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ANNEXURE K

(Clause 31)

LRA Form 7.19

Section 188A

Labour Relations Act, 1995

REQUEST FOR
INQUIRY BY

ARBITRATOR BaFF

Read This First

WHO FILLS IN THIS FORM?

An employer requesting an
inquiry.

WHERE DOES THIS FORM
GO?

To the Secretary of the Bargaining
Council for the Fast Food,
Restaurant, Catering and Allied
Trades:

BCFFRCAT
Dispute Resolutions:

Fax: 011 675 0870

Offices:
P.O. Box 878
Florida Hills 1716

Fax to Email: 086 557 5382
Head Office: 011 675 0878
Email: headoffice a(bcffrcat.co.za
/ secretary(a bcffrcat.co.za
Website: www.bcffrcat.co.za

disputeresolution@bcffrcat.co.za

1. DETAILS OF EMPLOYER REQUESTING AN INQUIRY

Name'

(If company or close corporation, the name of the company or close corporation)

Surname of applicable)'

Postal Address'

Code

Physical Address'

Code -

Tel' Cell'

Fax' Email'

Company or close corporation registration number

If a Temporary Employment Service (TES) is involved, the name of the TES:

Number of employees employed by the employer

2. EMPLOYEE DETAILS

Name'

Surname.

Length of service' ID Number

Salary Gross- Salary Net-

Gender (M /F)' Age' Nationality

Postal Address'

Code'

Tel Cell-

Fax- Email:

Case Number Please turn over
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LRA Form 7.19
Request for Inquiry by Arbitrator

Page 2 of 3

CONSENT

An inquiry may only be

conducted with the consent of
the employee, or in accordance
with a collective agreement, or
where an employee, earning
more than the threshold, has
consented to the holding of the
inquiry in a contract of
employment.

BARGAINING COUNCIL'S
COLLECTIVE AGREEMENT

Employers requesting the
Council to appoint an arbitrator
to conduct an inquiry must
submit the following documents:

Proof of membership of
an employer's
organisation party to the
Council,

Proof of registration and
payment of levies to the
Council.

FEES PAYABLE FOR NON -
PARTIES

Proof of payment of the prescribed
fee must accompany this form.

Payment may only be made by:

Bank guaranteed cheque;

Direct electronic payment into
the Bargaining Council bank
account.

Please contact the Bargaining
Council Regional Office for
details.

3. ALLEGATIONS ABOUT CONDUCT OR CAPACITY

Attach a copy of the allegations (charges) against the employee to this form.

4. CONFIRMATION AND CONSENT TO INQUIRY

(Name of Employee)

confirm that I have been advised of the allegations against me; and

(a) I consent to the process: or

(b) am bound by a collective agreement providing for the inquiry. A copy of the
collective agreement is attached; or

(c) I earn more than the threshold and have consented to the process in my
contract of employment. A copy of the contract of employment is attached
hereto.

EMPLOYEE SIGNATURE

5. PAYMENT OF FEES:

Proof of payment of the prescribed fee is attached.

6. PLACE OF HEARING

Please select where you would prefer the inquiry to take place:

a. Bargaining Council Office

b. Employer Premises

If you select employer premises, please provide physical address of employer's

premises

Please turn over
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LRA Form 7.19
Request for Inquiry by Arbitrator

Page 3 of 3

OTHER INSTRUCTIONS

A copy of this form has been
served on the other party.

Proof that a copy of this form has
been served on the other party
must be supplied by attaching any
of the following:

A copy of a registered slip
from the Post Office; or

A copy of a signed receipt if
hand delivered; or

A signed statement
confirming service by the
person delivering the form; or

A copy of a fax confirmation
slip; or

A copy of an email
confirmation slip or sent
email; or

Any other satisfactory proof
of service.

The Bargaining Council may be
requested to assist with service.

7. INTERPRETER SERVICES

Is an interpreter required at the inquiry? Yes / No

If yes, please indicate for what language:

Afrikaans IsiNdebele IsiZulu

IsiXosa Sepedi SeSotho

Setswana IsiSiswati Xitsonga

Sign Language Tshivenda Other

. CONFIRMATION OF ABOVE DETAILS:

Form submitted by:

(please print name)

Signature

Position:

Date:

Place:
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ANNEXTURE L

THE CODE OF GOOD PRACTICE

INTRODUCTION

(1) This code of good practice deals with some of the key aspects of dismissals for reasons

related to conduct and capacity. It is intentionally general. Each case is unique. and departures

from the norms established by this Code may be justified in proper circumstances. For example.

the number of employees employed in an establishment may warrant a different approach.

(2) This Act emphasises the primacy of collective agreements. This Code is not intended as a

substitute for disciplinary codes and procedures where these are the subject of collective

agreements. or the outcome of joint decision- making by an employer and a workplace jorran.

(3) The key principle in this Code is that employers and employees should treat one another with

mutual respect. A premium is placed on both employment justice and the efficient operation of

business. While employees should be protected from arbitrary action. employers are entitled to

satisfactory conduct and work performance from their employees.

2. FAIR REASONS FOR DISMISSAL

(1) A dismissal is unfair if it is not affected for a fair reason and in accordance with a fair

procedure. even if it complies with any notice period in a contract of employment or in

legislation governing employment. Whether or not a dismissal is for a fair reason is determined

by the facts of the case, and the appropriateness of dismissal as a penalty. Whether or not the

procedure is fair is determined by referring to the guidelines set out below.

(2) This Act recognises three grounds on which a termination of employment might be legitimate.

These are: the conduct of the employee. the capacity of the employee. and the operational

requirements of the employer's business.

(3) This Act provides that a dismiss(/' is automatically unfair if the reason for the dismissal is one

that amounts to an infringement of the fundamental rights of employees and trade unions, or if

the reason is one of those listed in section 187. The reasons include participation in a lawful

strike. intended or actual pregnancy and acts of discrimination.
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(4) In cases where the dismissal is not automatically unfair. the employer must show that the reason

for dismissal is a reason related to the employee's conduct or capacity or is based on the

operational requirements of the business. If the employer tails to do that or f tits to prove that

the dismissal was effected in accordance with a fair procedure. the dismissal is unfair.

3. DISCIPLINARY MEASURES SHORT OF DISMISSAL

Uisc iplinar v procedures prior to dismissal.

(I) All employers should adopt disciplinary rules that establish the standard of conduct required of

their employees.

(2) The form and content of disciplinary rules will obviously vary according to the size and nature

of the employer's business. In general. a larger business will require a more formal approach to

discipline. An employer's rules must create certainty and consistency in the application of

discipline. This requires that the standards of conduct are clear and made available to employees

in a manner that is easily understood. Some rules or standards maybe so %yell established and

known that it is not necessary to communicate them.

(3) The courts have endorsed the concept of corrective or progressive discipline. This approach

regards the purpose of discipline as a means for employees to know and understand what

standards are required of them. Efforts should be made to correct employees' behaviour through

a system of graduated disciplinary measures such as counselling and warnings.

(4) Formal procedures do not have to be invoked every time a rule is broken or a standard is not

met. Informal advice and correction is the best and most effective way for an employer to deal

with minor violations of work discipline. Repeated misconduct will warrant warnings. which

themselves may be graded according to degrees of severity. More serious infringements or

repeated misconduct may call for a final warning. or other action short of dismissal. Dismissal

should be reserved for cases of serious misconduct or repeated offences.

Dismissals fin. misconduct

(5) Generally, it is not appropriate to dismiss an employee for a first offence, except if the

misconduct is serious and of such gravity that it makes a continued employment relationship

intolerable. Examples of serious misconduct. subject to the rule that each case should be
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judged on its merits. are gross dishonesty or wilful damage to the property of the employer.

wilful endangering of the safety of others. physical assault on the employer. a fellow employee.

client or customer and gross insubordination. Whatever the merits of the case for dismissal

might be. a dismissal will not be fair if it does not meet the requirements of section 188.

(6) When deciding whether or not to impose the penalty of dismissal, the employer should in

addition to the gravity of the misconduct consider factors such as the employee's circumstances

(including length of service, previous disciplinary record and personal circumstances). the

nature of the job and the circumstances of the infringement itself.

(7) The employer should apply the penalty ofc/ismissal consistently with the way in which it has

been applied to the saute and other employees in the past, and consistently as between two or

more employees who participate in the misconduct under consideration.

4. FAIR PROCEDURE

(I) Normally. the employer should conduct an investigation to determine whether there are

grounds for dismissal. This does not need to be a formal enquiry. The employer should notify

the employee of the allegations using a forni and language that the employee can reasonable

understand.

The employee should be allowed the opportunity to state a case in response to the allegations.

The employee should be entitled to a reasonable time to prepare the response and to the

assistance of a trade union representative or fellow employee. Aller the enquiry. the employer

should communicate the decision taken. and preferably furnish the employee with written

notification of that decision.

(2) Discipline against a trade union representative or an employee who is an office- bearer or

official oía trade amine should not be instituted without first informing and consulting the trade

union.

(3) If the employee is dismissed, the employee should be the reason for dismissal and reminded of

any rights to refer the matter to a council with jurisdiction or to the Commission or to any

dispute resolution procedures established in terms of a collective agreement.
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(4) In exceptional circumstances. if the employer cannot reasonably be expected to comply with

these guidelines. the employer may dispense with pre -dismissal procedures.

5. DISCIPLINARY RECORDS

Employers should keep records for each employee specifying the nature of any disciplinary

transgressions. the actions taken by the employer and the reasons for the actions.

6. DISMISSALS AND INDUSTRIAL ACTION

(I ) Participation in a strike that does not comply with the provisions of Chapter IV is misconduct.

However. like any other act of misconduct. it does not always deserve dismissal. The

substantive fairness of dismissal in these circumstances must be determined in the light of the

facts of the case. including

(a) the seriousness of the contravention of this Act;

(b) attempts made to comply with this .lcs: and

(a) whether or not the strike was in response to unjustified conduct by the employer.

(2) Prior to dismissal the employer should. at the earliest opportunity. contact a trade union

official to discuss the course of action it intends to adopt. The employer should issue an

ultimatum in clear and unambiguous terms that should state what is required of the employes

and what sanction will be imposed if they do not comply with the ultimatum.

The employees should be allowed sufficient time to reflect on the ultimatum and respond to it.

either by complying with it or rejecting it. If the employer cannot reasonably be expected to

extend these steps to the emphmees in question. the employer may dispense with them.

7. GUIDELINES IN CASES OF DISMISSAL FOR MISCONDUCT

Any person who is determining whether a dismissal for misconduct is unfair should consider-

(a) whether or not the employee contravened a rule or standard regulating conduct in. or of

relevance to. the workplace: and

(b) if a rule or standard was contravened. whether or not -

(i) the rule was a valid or reasonable rule or standard:

(ii) the employeewas aware, or could reasonably be expected to have been aware, of the

rule or standard:
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(iii) the rule or standard has been consistently applied by the employer

and

(iv) dismissal was are appropriate sanction for the contravention of the rule or standard.

8. PROBATION

(I ) (a) An employer may require a newly -hired employee to serve a period of probation before

the appointment of the employee is confirmed.

(b) The purpose of probation is to give the employer an opportunity to evaluate the

eu,plorve's performance before confirming the appointment.

(c) Probation should not be used for purposes not contemplated by this Code to deprive

employees of the status of permanent employment. For example, a practice of

dismissing employees who complete their probation periods and replacing them

with newly -hired employees. is not consistent with the purpose of probation and

constitutes an unfair labour practice.

(d) the period of probation should be determined in advance and be of reasonable duration.

The length of the probationary period should he determined with reference to the nature

of the job and the time it takes to determine the employee's suitability for continued

employment.

(e) During the probationary period, the employee's performance should he assessed. An

employer should give an employee reasonable evaluation, instruction. training.

guidance or counselling in order to allow the employee to render a satisfactory service.

(f) If the employer determines that the employee's performance is below standard, the

employer should advise the employee of any aspects in which the employer considers

the employee to be failing to meet the required performance standards.

If the employer believes that the employee is incompetent, the employer should advise

the employee of the respects in which the employee is not competent. The employer

may either extend the probationary period or dismiss the employee after complying with

sub items (g) or (h), as the case may be.
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(g) the period of probation may only be extended for a reason that relates to the purpose

of probation.

The period of extension should not be disproportionate to the legitimate purpose that

the employer seeks to achieve.

(h) An employer may only decide to dismiss an employee or extend the probationary

period after the employer has invited the employee to make representations and has

considered any representations made. A trade union representative or fellow employee

niay make the representations on behalf of the employee.

(i) if the employer decides to dismiss the cusp /ovee or to extend the probationary, period.

the employer should advise the employee of his or her rights to refer the matter to a

council having jurisdiction. or to the Commission.

(i) Any person making a decision about the fairness of a dismissal of an employee for poor

work performance during or on expiry of the probationary period ought to accept

reasons for dismissal that may be less compelling than would be the case in dismissals

effected after the completion of the probationary period.

(2) After probation. an e +mployee should not be dismissed for unsatisfactory performance unless the

employer has -

(a) given the employee appropriate evaluation. instruction. training. guidance or

counselling; and

(h) after a reasonable period of time for improvement. the employee continues to

perform unsatisfactorily .

(3) The procedure leading to c/ismissal should include an investigation to establish the reasons for

the unsatisfactory performance and the employer should consider other ways. short ofdismissa/.

to remedy the matter.

(4) In the process. the employee should have the right to be heard and to he assisted by a trade

union representative or a fellow employee.
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9. GUIDELINES IN CASES OF DISMISSAL FOR POOR WORK PERFORMANCE

Any person determining whether a dismissal for poor work performance is unfair should

consider -

(a) whether or not the employee failed to meet a performance standard: and

(b) Witte employee did not meet a required performance standard whether or not -

(i) the employee was aware. or could reasonably be expected to have been

aware. of the required performance standard:

(ii) the employee was given a fair opportunity to meet the required

performance standard: and

(iii) dismissal was an appropriate sanction for not meeting the required

performance standard.

lo. INCAPACITY: ILL HEALTH OR INJURY

( I) Incapacity on the grounds of ill health or injury may he temporary or permanent. If an

employee is temporarily unable to work in these circumstances, the employer should

investigate the extent of the incapacity or the injury. If the employee is likely to he absent for

a time that is unreasonably long in the circumstances. the employer should investigate all the

possible alternatives short of disvnissal. When alternatives are considered. relevant factors

might include the nature of the job, the period of absence. the seriousness of the illness or

injury and the possibility of securing a temporary replacement for the ill or injured employee.

In cases of permanent incapacity. the employer should ascertain the possibility of securing

alternative employment. or adapting the duties or work circumstances of the employee to

accommodate the employee's disability.

(2) In the process of the investigation referred to in subsection (I ) the employee should he allowed

the opportunity to state a case in response and to be assisted by a trade union representative

or fellow employee.

(3) The degree of incapacity is relevant to the fairness of any dismissal. The cause of the

incapacity may also be relevant. In the case of certain kinds of incapacity. for example
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alcoholism or drug abuse. counselling and rehabilitation may be appropriate steps for an

employer to consider.

(4) Particular consideration should he given to employees who are injured at work or who are

incapacitated by work- related illness. The courts have indicated that the duty on the employer

to accommodate the incapacity of the employee is more onerous in these circumstances.

11. GUIDELINES IN CASES OF DISMISSAL ARISING FROM ILL HEALTH OR

INJURY

Any person detennining whether a dismissal arising from ill health or injury is unfair should

consider-

` (a) whether or not the empIovee is capable of performing the work: and

(b) if the employee is not capable -

(i) the extent to which the employee is able to perform the work;

(ii) the extent to which the employee's work circumstances might be adapted to

accommodate disability. or. where this is not possible. the extent to which

the employees duties might be adapted; and

(iii) the availability of any suitable alternative work.
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